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INTRODUCTION

Indonesian criminal law rests on the principle that there is no criminal 
punishment without culpability. This principle is normatively affirmed by Article 1 
section (1) of Law Number 1 of 2023. The provision states that no act may be subject 
to criminal sanction and/or measure except under a criminal provision in legislation 
that existed before the act was committed. In the context of modern economic offenses, 
this principle cannot be construed as an obstacle to law enforcement against offenses 
committed through corporate structures or official positions. However, the principle 
must not be set aside through an interpretation unsupported by criminal norms. 
The main issue concerns determining the boundary between the effectiveness of law 
enforcement and the protection of the principle of legality when law enforcement 
authorities must prove criminal intent (mens rea) in general commodity smuggling 
offenses that are normatively connected to corruption offenses.

The difficulty of proving culpability in such cases does not lie only in the 
availability of evidence. It also lies in how the law evaluates culpability within structures 
of authority and corporations. The classical psychological paradigm (schuldtheorie) 
conceptualizes culpability as the offender’s individual mental state (Liszt, 1921). This 
subjective framework is important for protecting the rights of the accused. However, it 
has limitations when corrupt intent is concealed through administrative governance, 
sequences of goods transportation activities, undocumented instructions, and customs 
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documents that formally satisfy procedural requirements (Sudarto, 1977; Hamzah, 
1994). Therefore, the main need is not to abandon the principle of culpability, but to 
formulate an instrument for evaluating culpability in layers without disregarding the 
principle of legality.

The object of this study is limited to general commodity smuggling. This 
limitation is necessary to prevent the analysis from conflating with the regulation 
of prohibited goods, which is governed by separate sectoral legislation. In practice, 
general commodity smuggling may involve profit-seeking corporations, logistics 
managers, and state apparatuses that hold authority over licensing or supervisory 
processes (Fauzia & Djumena, 2019). When a state apparatus receives a gift, promise, 
or other benefit to facilitate activities contrary to its official duties, a customs case 
may have a normative connection to corruption offenses (Arief, 2008). However, such 
a connection cannot be understood as an automatic transformation of a customs 
offense into a corruption offense. A layered indictment may be used only when both 
the relevant customs elements and the corruption elements can be proven.

The primary normative instrument in this matter is Law Number 17 of 2006. 
Article 102 and Article 102A of this Law regulate smuggling offenses in the import and 
export sectors. Article 102B of this Law provides for sentence enhancement when the 
act disrupts the foundations of the national economy. Article 102C of this Law adds 
one-third to the sentence when the acts under Article 102, Article 102A, or Article 
102B are committed by officials and law enforcement officers. These customs norms 
may be analyzed together with corruption norms, particularly Article 12 letter a, letter 
b, and letter e of Law Number 20 of 2001, as well as Article 603 to Article 606 of Law 
Number 1 of 2023, provided that the elements of each norm are fulfilled.

The need for cross-norm analysis arises because judicial practice often faces 
two different risks. First, general commodity smuggling offenses that already meet 
the elements of a criminal offense may be characterized in law enforcement practice 
as mere issues of administrative compliance (Naufal & Maullana, 2021; Behuku et al., 
2025). Second, public policy discretion may be qualified as a criminal offense without 
adequate proof of corrupt intent (Muhid et al., 2025; Mustopa et al., 2025). The absence 
of an operational differentiating parameter creates room for perpetrators of economic 
offenses to invoke procedural compliance as a defense. This condition also creates a 
risk of criminalizing policies carried out within lawful authority and in good faith.

To address this issue, this study uses comparative legal doctrines in a limited 
manner. The responsible corporate officer doctrine, corporate recklessness, conscious 
disregard of substantial risk, and willful blindness can help explain that culpability in 
corporate offenses does not always appear through an individual mental admission. 
Culpability may also be evaluated through failures of control, omission, or benefit 
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received from the controlled structure (Epstein, 2004; Ali et al., 2023). However, all of 
these doctrines are positioned in this study only as conceptual instruments. The basis 
for criminal punishment must still be found in Indonesian positive law, particularly in 
the articles of Law Number 20 of 2001, Law Number 17 of 2006, and Law Number 1 
of 2023.

Academic discourse on proving culpability has been developed through 
studies on the separation between criminal offense and criminal liability (Huda, 
2011; Atmasasmita, 2017; Njoto, 2024), the evaluation of mens rea in corruption 
cases (Kharismadohan, 2020; Iswanto, 2025; Ramadan & Mandala, 2025), and the 
distinction between policy and corruption by public officials (Sutopo & Panjaitan, 
2025). Nevertheless, few studies have formulated an operational relationship among 
customs offenses, corruption offenses, and corporate criminal liability within a single 
evidentiary matrix. Such a matrix is necessary to distinguish the stage of proving the 
elements of a criminal offense from the sentencing stage. This need constitutes the 
basis of this study’s contribution.

Based on that background, this study aims to formulate the Qualified Mens 
Rea Model as a layered evaluative framework for culpability in general commodity 
smuggling offenses that are normatively connected to corruption offenses. The model 
is designed to distinguish among customs violations, abuse of authority, office-related 
bribery, corporate omissions, and lawful discretion. Therefore, this study does not 
propose an analogical expansion of criminal norms. It offers an analytical structure that 
enables judges to evaluate culpability proportionately, measurably, and in accordance 
with the principle of legality.

METHOD

This study is normative or doctrinal legal research that examines norms, 
principles, concepts, and the system of criminal liability (Qamar & Rezah, 2020). 
Normative legal research is used because the issue concerns the accuracy of normative 
construction, doctrinal consistency, and the formulation of normative-prescriptive 
arguments in criminal law. The approaches employed are a statute approach, a 
conceptual approach, and a limited comparative approach.

The statute approach is used to analyze the relationship between related 
legislation. The interlocking mechanism, meaning an interrelated normative 
connection, is not understood in this study as the mixing of statutory elements. It is 
understood as a systematic method for positioning each statutory provision according 
to its function. Article 17 of Law Number 17 of 2006 serves as the basis for smuggling 
offenses. Articles of Law Number 20 of 2001 are positioned as the basis for receipt, 
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bribery, extortion by office, or abuse of authority. Articles of Law Number 1 of 2023 are 
positioned as general bases for criminal liability, corporate liability, and sentencing.

The conceptual approach is used to examine criminal intent (mens rea), intent 
(dolus), culpability, criminal liability, and corporate criminal liability. Article 36 
of Law Number 1 of 2023 serves as the normative basis for affirming that criminal 
liability requires intent or negligence. The gradations of dolus, such as dolus directus 
(direct intent), dolus indirectus (intent with certainty as to the consequence), and 
dolus eventualis (conditional intent based on awareness of a possible consequence), 
are positioned as doctrinal instruments, not as explicit formulations under Article 36 
of the Law. This distinction is important so that the study does not assign meaning 
beyond the wording of the norm.

The comparative approach is used to examine functional doctrines from the 
common law tradition, particularly the responsible corporate officer doctrine, 
corporate recklessness, conscious disregard, and willful blindness. These doctrines 
are extracted from secondary literature and precedents from other legal systems. 
However, they serve only as conceptual instruments for explaining the logic of 
omission, control, and supervisory failure within corporate structures. Doctrines 
from other legal systems are not used as direct bases for criminal punishment because 
Article 1 section (1) of Law Number 1 of 2023 requires a criminal basis determined 
by legislation.

The primary legal materials in this study consist of Law Number 20 of 2001, 
Law Number 17 of 2006, and Law Number 1 of 2023. The use of Elucidation Article 
458 section (1) of Law Number 1 of 2023 is not positioned as a general basis for 
proving mens rea in all criminal offenses. It is used only as a limited illustration that, 
in certain offenses, intent may be evaluated from the structure of the statutory offense 
formulation. Secondary legal materials consist of doctrinal literature, journal articles, 
relevant decisions or precedents, and recent scholarly publications (Sampara & Husen, 
2016).

The analysis is conducted qualitatively and normatively through a normative-
prescriptive reasoning process (Irwansyah, 2020). The first step is to describe the 
limitations of proving culpability when proof rests solely on the individual’s mental 
state. The second step is to reconstruct the Qualified Mens Rea Model by separating the 
subjective, normative, corporate-functional, corruption-functional, and sentencing 
layers. The third step is to formulate a Layered Evidentiary Mechanism Matrix as an 
analytical instrument for judges to evaluate the relationships among customs offenses, 
corruption offenses, and corporate criminal liability without resorting to analogy to 
the detriment of the accused.
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RESULTS AND DISCUSSION

A.	 Deconstructing the Culpability Paradigm in General Commodity Smuggling 
Offenses Having a Normative Connection with Corruption Offenses

Proving culpability in general commodity smuggling offenses that have a 
normative connection with corruption offenses requires a more careful analysis 
than merely seeking an admission from the accused. Criminal law continues 
to require culpability as the basis of liability. However, culpability in modern 
economic offenses is often manifested through sequences of acts, omissions, 
instructions, and the use of corporate or official structures. In this context, the 
classical psychological approach that centers culpability on the individual mental 
state remains important (Liszt, 1921; Welzel, 1969). However, this approach is 
insufficient to evaluate offenses committed through corporations and public office 
(Sudarto, 1977; Moeljatno, 2008; Njoto, 2024).

Article 36 of Law Number 1 of 2023 provides that every person may be held 
liable only for a criminal offense committed intentionally or negligently. This norm 
does not specify gradations of dolus. However, it allows doctrine to explain forms 
of intent in concrete cases. Therefore, dolus directus, dolus indirectus, and dolus 
eventualis remain doctrinal categories that assist judges in evaluating the form of 
culpability (Simons, 1929; Pompe, 1938), not explicit formulations under Article 
36 of the Law. Given this limitation, the doctrine of intent remains subject to the 
constraints imposed by the principle of legality.

The limitation of the individual mental-state paradigm becomes evident 
when customs cases are committed through structures that divide roles among 
goods owners, logistics companies, corporate officers, and officials holding 
authority. Huda (2011) emphasizes the importance of separating the criminal 
offense from criminal liability. Atmasasmita (2017) also demonstrates the need 
to reread the principle that no criminal punishment may be imposed without 
culpability in cases involving structures of authority. This doctrine is relevant 
because smuggling may consist of a sequence of acts structured by documents, 
instructions, and omissions.

In the customs sector, Article 102 of Law Number 17 of 2006 addresses 
smuggling in imports. This Article covers several forms of conduct. These include 
transporting imported goods not listed in the manifest, unloading imported goods 
outside the customs area without authorization, unlawfully concealing imported 
goods, releasing imported goods whose customs obligations have not been settled, 
and intentionally declaring incorrect types and/or quantities of imported goods 
in a customs declaration. Accordingly, not every form of conduct under Article 102 
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of the Law can be referred to as manifest manipulation. Manifest manipulation is 
properly associated only with certain points, whereas a false customs declaration 
is treated differently under the law.

Article 102A of Law Number 17 of 2006 regulates smuggling in the export 
sector. This norm covers exporting goods without submitting a customs declaration, 
incorrectly declaring the type and/or quantity of exported goods, loading exported 
goods outside the customs area without authorization, unloading exported goods 
within the customs territory without authorization, and transporting exported 
goods without valid documents. Therefore, the analysis of smuggling offenses 
in the export sector must be distinguished from that in the import sector. This 
distinction is necessary to prevent the evidentiary model from reducing all 
smuggling offenses to a single form of administrative manipulation.

Article 102B of Law Number 17 of 2006 provides sentence enhancement for 
violations referred to in Article 102 and Article 102A when the conduct disrupts 
the foundations of the national economy. This formulation shows that Article 102 
and Article 102A of the Law regulate smuggling offenses from the outset, not 
ordinary administrative violations. Therefore, the main issue in this study is not 
to transform an administrative violation into a criminal offense. The main issue 
is to prevent general commodity smuggling offenses that disrupt the foundations 
of the national economy from being characterized in law enforcement practice 
merely as matters of administrative compliance (Harefa et al., 2020; Ariyanto et 
al., 2024; Munthe et al., 2026).

The involvement of officials or law enforcement officers in customs offenses 
is specifically regulated under Article 102C of Law Number 17 of 2006. This Article 
adds one-third to the sentence when acts under Article 102, Article 102A, or 
Article 102B are committed by officials and law enforcement officers. The function 
of Article 102C of the Law is to enhance sentences within customs regulation, not 
to transform the case into a corruption offense automatically. However, official 
involvement may serve as an analytical basis for connecting to corruption norms 
when there is receipt of a gift, promise, extortion by office, or abuse of authority 
that satisfies the elements of the relevant corruption provisions (Pawe et al., 2025).

In the context of corruption, Article 12 letter a and letter b of Law Number 
20 of 2001 focus on civil servants or state officials who receive gifts or promises 
related to acts in their office that are contrary to their duties. Article 12 letter e of 
the Law regulates the abuse of power to compel a person to give something, pay, 
accept payment with deduction, or perform an act for the official’s own benefit. 
Therefore, Article 12 of the Law must not be used as a general provision for all 
forms of abuse of authority that cause state loss. When the conduct in question is 
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the abuse of authority, opportunity, or means attached to an office that causes loss 
to state finances or the national economy, the more appropriate basis is Article 
604 of Law Number 1 of 2023. When the regulatory focus concerns an unlawful 
act to enrich oneself, another person, or a corporation that causes loss to state 
finances or the national economy, the relevant basis is Article 603 of the Law.

This analysis is important for avoiding errors in linking customs offenses to 
corruption. A general commodity smuggling case does not necessarily become a 
corruption case merely because it involves an official or results in a loss. Corruption 
can be constructed only when the elements of the relevant provision are satisfied. 
These elements may consist of receipt of a gift or promise under Article 12 letter 
a and letter b of Law Number 20 of 2001, extortion by office under Article 12 
letter e of the Law, abuse of authority under Article 604 of Law Number 1 of 
2023, or an unlawful act of enrichment under Article 603 of the Law. Therefore, 
the relationship between customs offenses and corruption is better understood 
as a matter of concurrent norms or a layered indictment, rather than absolute 
absorption.

Judicial practice demonstrates the importance of such differentiating 
parameters. In the case of goods smuggling by the leadership of PT Garuda 
Indonesia, the issue did not concern only the goods themselves. It also concerned 
the use of corporate infrastructure and official position for personal interests 
(Fauzia & Djumena, 2019; Naufal & Maullana, 2021; Netlje et al., 2023). However, 
the use of this example in this study remains an academic illustration rather than 
a reassessment of the judgment. This illustration shows that the evidentiary 
model must be capable of evaluating the relationship among office, instructions, 
corporate means, and personal gain.

By contrast, the import policy case involving former Minister of Trade Tom 
Lembong shows a different risk (Artadi & Dewi, 2024). That risk concerns the 
possibility of policy discretion being qualified as a criminal offense without adequate 
proof of corrupt intent (Muhid et al., 2025; Mustopa et al., 2025; Nurmalasari, 
2025). This issue shows that an evidentiary model must not be directed only at 
expanding criminal punishment. A proper model must also protect public policies 
carried out within lawful authority and in good faith (Arsyad et al., 2026). Siahaan 
(2021) and Latif and Halim (2023) warns that the assessment of abuse of authority 
often becomes distorted when the boundary between administrative and criminal 
law is not carefully delineated.

Accordingly, the deconstruction of the culpability paradigm in this study 
does not aim to eliminate the subjective approach. The subjective approach is 
positioned as the first layer of proof. After the form of intent or negligence is 
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evaluated under Article 36 of Law Number 1 of 2023, judges must continue the 
assessment into the normative aspect concerning office, impact, and legal duties. 
They must then evaluate the functional aspects concerning corporations, receipt 
of benefits, omissions, and their connection to corruption norms. At this stage, the 
Qualified Mens Rea Model is needed as a framework that maintains the balance 
between effective law enforcement and the protection of the principle of legality.

B.	 Doctrinal Integration of the Qualified Mens Rea Model within the 
Architecture of Structural Criminal Liability

The Qualified Mens Rea Model is designed to position doctrine as a conceptual 
instrument within Indonesian positive law. Doctrinal integration in this study does 
not mean applying doctrines from other legal systems without a national normative 
basis. It means using doctrine to explain existing positive norms. Accordingly, the 
principle of legality remains the main limiting parameter.

The doctrine of corporate recklessness emphasizes that corporate culpability 
may be evaluated from awareness of a substantial risk that is disregarded in 
business activities (Wells, 2001). This idea is relevant to Article 48 letter d and 
letter e of Law Number 1 of 2023. These provisions impose corporate liability 
when the corporation fails to take preventive measures, fails to prevent greater 
harm, fails to ensure legal compliance, and/or allows a criminal offense to occur. 
Therefore, corporate recklessness does not constitute a direct basis for criminal 
punishment. The doctrine only helps explain why failures of prevention and 
omission may have juridical relevance in corporate criminal liability.

The responsible corporate officer doctrine through the precedent of United 
States v. Park also provides a conceptual lesson that corporate officers holding 
authority of control cannot always use formal ignorance as a defense argument. 
However, in the Indonesian context, this doctrine may be used only insofar as it 
is consistent with Article 46, Article 47, and Article 49 of Law Number 1 of 2023. 
Article 46 of this Law regulates corporate offenses committed by officers or persons 
acting for and on behalf of the corporation or in the interest of the corporation. 
Article 47 of the Law expands the possible perpetrators to persons giving orders, 
persons exercising control, or beneficial owners outside the organizational 
structure. Article 49 of the Law determines the persons who may be held liable for 
corporate offenses.

The Ford Pinto Case is often cited in the literature to illustrate conscious 
disregard of substantial risk, namely, conscious disregard of substantial risk for 
unlawful corporate benefit (Epstein, 2004). In this study, that abstraction is used 
only to evaluate indicators of risk disregard within a corporation. This use is 
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not intended to equate product safety cases with general commodity smuggling 
offenses. This limitation is important so that comparison does not become a 
criminal analogy exceeding positive law. Robbins (1990) also warns that the 
doctrine of deliberate ignorance must be limited strictly so that it does not replace 
the obligation to prove intent.

The main foundation in Indonesian positive law is the recognition of 
corporations as subjects of criminal offenses under Article 45 of Law Number 1 of 
2023. This Article affirms that corporations are subjects of criminal offenses and 
that they encompass various legal and non-legal entities. This norm constitutes 
the initial normative basis for evaluating liability for entities in general commodity 
smuggling cases committed through logistics companies, importers, exporters, or 
other business structures. Arief (2008) emphasizes the importance of criminal 
law policy capable of responding to modern offenses. Ali et al. (2023) also show 
that corporate culture may serve as a means of evaluating mens rea in corporate 
criminal liability.

The first layer of the Qualified Mens Rea Model is the subjective layer. This 
layer rests on Article 36 of Law Number 1 of 2023 and the element of intent 
in certain customs provisions. Article 102 letter h of Law Number 17 of 2006 
contains the formulation “intentionally declaring incorrect types and/or quantities 
of imported goods in a customs declaration.” Article 102A letter b of the Law 
contains the formulation “intentionally declaring incorrect types and/or quantities 
of exported goods in a customs declaration.” These formulations allow judges 
to evaluate culpability based on the material act, documents, methods, and the 
relationship between the offender and the customs declaration, without relying 
on an admission by the accused.

The second layer is the normative layer. This layer evaluates the standard 
of duty attached to a particular office or position. Article 102C of Law Number 17 
of 2006 serves as the basis for sentence enhancement when a customs offense 
is committed by an official or law enforcement officer. In the corporate context, 
Article 56 of Law Number 1 of 2023 requires judges to consider the level of loss, 
the involvement of officers, the role of persons giving orders, persons exercising 
control, beneficial owners, official involvement, the corporation’s track record, 
and the corporation’s cooperation. Article 22 of the Law may be used as a general 
norm concerning the personal circumstances of the offender that may eliminate, 
reduce, or aggravate the punishment. However, Article 22 of the Law is not a 
specific basis for imposing office-based aggravation. Aggravation based on office 
must be grounded in more specific norms, such as Article 102C of Law Number 17 
of 2006, Article 56 letter f, or Article 604 of Law Number 1 of 2023.
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The third layer is the corporate-functional layer. This layer evaluates the 
relationship between the criminal act and the corporate structure. Article 48 of 
Law Number 1 of 2023 is the primary provision in this analysis, as it sets out 
the parameters of corporate liability. These parameters include business scope, 
unlawful corporate benefit, corporate policy, failure of prevention, and omission 
of a criminal offense. In this part, willful blindness may be used as a doctrinal term 
to explain deliberate ignorance. However, the term is not a stand-alone element of 
a criminal offense. Simons (2021) and Mustafa (2024) show that willful blindness 
can assist in evaluating strategies to avoid criminal liability, but its application 
must remain subject to the available normative elements.

The fourth layer is the corruption-functional layer. This layer is used when 
general commodity smuggling offenses are connected with the receipt of gifts, 
promises, bribery, extortion by office, or abuse of authority. Article 12 letter a and 
letter b of Law Number 20 of 2001 are relevant when civil servants or state officials 
receive gifts or promises related to acts in their office that are contrary to their 
duties. Article 12 letter e of the Law is relevant when there is coercion through 
abuse of power. Article 603 of Law Number 1 of 2023 is relevant to unlawful acts of 
enriching oneself, another person, or a corporation that cause loss to state finances 
or the national economy. Article 604 of the Law is more specifically relevant to 
abuse of authority, opportunity, or means attached to office or position. Article 605 
and Article 606 of the Law provide an additional framework concerning giving, 
promising, or receiving benefits involving civil servants or state officials.

In this context, the term “reversal of the burden of proof” must be used 
carefully. When the study does not use a specific statutory provision on the reversed 
burden of proof, the concept that may be constructed is a proportionate burden of 
explanation, not the transfer of the criminal burden of proof. A proportionate burden 
of explanation means that after the public prosecutor shows an initial connection 
among office, receipt, means, and conduct, the accused or the corporation may be 
requested to provide a relevant explanation. However, the obligation to prove the 
elements of the criminal offense remains with the public prosecutor. Under this 
construction, the model does not violate the presumption of innocence.

Article 50 of Law Number 1 of 2023 must also be positioned accurately. 
This Article does not eliminate all corporate defenses. Instead, it states that 
justifications and excuses that may be raised by officers, persons giving orders, 
persons exercising control, or beneficial owners may also be raised by the 
corporation insofar as those defenses are directly related to the criminal offense 
charged against the corporation. Thus, what is limited is the relevance of the 
defense, not the right of defense itself. This analysis is more consistent with the 
protection of the accused’s rights and the principle of due process.
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Article 55 of Law Number 1 of 2023 may be used to evaluate circumstances 
in which the offender intentionally creates a condition that is later invoked as a 
ground for excluding criminal liability. However, this Article must not be used as 
a general basis for characterizing all administrative compliance as fabrication. In 
corporate cases, procedural compliance used as a basis to avoid criminal liability 
is more appropriately evaluated under Article 48 letter d letter e of the Law. These 
points evaluate whether the corporation has taken preventive measures, prevented 
greater impact, ensured legal compliance, or allowed the criminal offense to occur. 
Accordingly, the analysis remains within the elements available in positive law.

This model must also distinguish between the evidentiary and sentencing 
stages. Article 54 of Law Number 1 of 2023 contains sentencing guidelines. The 
provision covers the form of culpability, motive, purpose, mental attitude, manner 
of committing the offense, life history, impact on the victim, and the living values of 
law and justice in society. This Article is not an appropriate basis for proving mens 
rea. Its function is better positioned after the elements of the criminal offense have 
been proven, namely, to evaluate the form of culpability and determine the sentence 
proportionately. Roxin (1994), Fletcher (2000), and Horder (2019) emphasize the 
importance of proportionality in positioning culpability and punishment.

Under this construction, the Qualified Mens Rea Model functions as an 
evaluative framework rather than as a new criminal norm. The model provides a 
framework for judges to evaluate several principal questions. First, whether the 
subjective element has been proven. Second, whether office or position increases 
the standard of blameworthiness. Third, whether the corporation obtained a benefit 
or allowed the criminal offense to occur. Fourth, whether there is an element of 
bribery or abuse of authority. Fifth, how the sentence should be considered. This 
structure is expected to prevent two errors at once. The first error is downgrading 
the qualification of general commodity smuggling offenses involving official or 
corporate structures into ordinary administrative matters. The second error is 
criminalizing policy discretion without sufficient proof of corrupt intent.

C.	 Prescriptive Operationalization: A Layered Evidentiary Mechanism Matrix 
for Judges and the Supreme Court

The prescriptive operationalization of the Qualified Mens Rea Model must 
be structured as a matrix to enable judges, public prosecutors, and scholars to 
identify the function of each statutory provision in an orderly manner. This matrix 
is not intended to replace criminal procedure law or create a new burden of proof. 
Its function is to provide an analytical framework for distinguishing the layer of 
proving offense elements, the corporate-connection layer, the corruption layer, 
and the sentencing layer.
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At the initial stage, judges must ensure that the charged conduct has a clear 
criminal basis. Article 1 section (1) of Law Number 1 of 2023 affirms that no act 
may be criminally punished without a legislative basis that existed before the act 
was committed. Therefore, comparative legal doctrines, theories of culpability, 
and terms such as willful blindness must not stand independently as bases for 
criminal punishment. These terms are validly used only when they help explain 
the elements in the applicable statutory provisions.

The next stage is to evaluate the elements of the customs offense. In import 
cases, the analysis must focus on the elements of Article 102 of Law Number 17 
of 2006. These elements include transporting imported goods not listed in the 
manifest, concealing imported goods, releasing imported goods whose customs 
obligations have not been settled, or declaring incorrect types and/or quantities 
of imported goods. In export cases, the analysis is directed to Article 102A of the 
Law. When the consequences disrupt the foundations of the national economy, 
Article 102B of the Law may serve as the basis for sentence enhancement. When 
the offender is an official or law enforcement officer, Article 102C of the Law may 
be used as a specific sentence enhancement.

After the customs elements have been evaluated, judges must evaluate 
whether there is a connection with corruption offenses. This connection must not 
be presumed. Article 12 letter a and letter b of Law Number 20 of 2001 require the 
receipt of a gift or promise by a civil servant or state official in relation to conduct 
in office that is contrary to official duties. Article 12 letter e of the Law requires 
abuse of power to compel the giving of something or another act for the official’s 
own benefit. Article 603 of Law Number 1 of 2023 requires proof of an unlawful 
act of enrichment that causes loss to state finances or the national economy. Article 
604 of the Law requires proof of a purpose to benefit oneself, another person, or 
a corporation and abuse of authority, opportunity, or means attached to office or 
position.

In the context of giving, promising, or receiving benefits related to office, 
Article 605 and Article 606 of Law Number 1 of 2023 must also be positioned as 
relevant norms. Article 605 of the Law regulates giving or promising something to 
a civil servant or state official with the intent that the person act or refrain from 
acting in office contrary to official duties. This Article also regulates receipt by a 
civil servant or state official. Article 606 of the Law regulates gifts or promises 
given by considering the power or authority attached to an office or position. 
These two articles enrich the analysis of office-related receipts or gifts under Law 
Number 1 of 2023.
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In sentencing, Article 53 and Article 54 of Law Number 1 of 2023 function 
as judicial guidelines. Article 53 of the Law affirms the judge’s duty to uphold the 
law and justice, prioritizing justice when there is a conflict between legal certainty 
and justice. Article 54 of the Law sets out factors that must be considered in 
sentencing, including the form of culpability, motive, purpose, mental attitude, 
manner of committing the offense, and the impact of the act. Therefore, Article 
54 of the Law is not positioned as the primary evidentiary provision. It serves as 
the basis for evaluating the form of culpability after the elements of the criminal 
offense have been proven.

Based on this analysis, the Layered Evidentiary Mechanism Matrix may be 
formulated as follows:

Table 1.	 Layered Evidentiary Mechanism Matrix of the Qualified Mens Rea 
Model

Evaluative 
Layer

Object of 
Assessment Measurable Indicator Parameters Normative Instruments

Subjective 
Layer

Intent or 
negligence of the 
offender

Form of culpability, knowledge of 
the goods, relationship with customs 
documents, intent to declare incorrect 
types or quantities of goods, or 
negligence when expressly provided

Article 36 of Law Number 1 
of 2023; Article 102 letter h 
and Article 102A letter b of 
Law Number 17 of 2006

Normative 
Layer

Office, position, 
impact, and 
standard of 
propriety

Involvement of officials, law 
enforcement officers, impact on 
the national economy, personal 
circumstances of the offender, and 
functional position

Article 22 of Law Number 1 
of 2023 as a general norm; 
Article 102B and Article 
102C of Law Number 17 of 
2006; Article 56 letter f of 
Law Number 1 of 2023

Corporate-
Functional 
Layer

Relationship 
between the 
act and the 
corporation

Business scope, unlawful corporate 
benefit, corporate policy, failure 
of prevention, failure to ensure 
compliance, and omission of a criminal 
offense

Article 45 to Article 50 of 
Law Number 1 of 2023

Corruption-
Functional 
Layer

Receipt, promise, 
bribery, extortion 
by office, 
or abuse of 
authority

Gifts or promises related to office, 
receipt due to acts contrary to duties, 
coercion through power, enrichment, or 
abuse of authority causing loss to state 
finances or the national economy

Article 12 letter a, letter b, 
and letter e of Law Number 
20 of 2001; Article 603 to 
Article 606 of Law Number 
1 of 2023

Sentencing 
Layer

Determination of 
punishment after 
the elements are 
proven

Form of culpability, motive, 
purpose, mental attitude, manner of 
committing the offense, impact, official 
involvement, corporate track record, 
and corporate cooperation

Article 22, Article 53 to 
Article 56 of Law Number 
1 of 2023; Article 102C of 
Law Number 17 of 2006

Source: Processed from Primary Legal Materials, 2026.

The matrix shows that proof must not directly qualify general commodity 
smuggling as a corruption offense without testing the elements of corruption. 
Judges must first examine the elements of the customs. After that, they must 
determine whether additional elements link the case to corruption offenses or to 
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corporate criminal liability. In this way, layered indictments may be constructed 
more systematically without stating that corruption offenses always absorb 
customs offenses.

This matrix also ensures that the objectification of mens rea does not become 
criminal analogy. The Elucidation of Article 458 section (1) of Law Number 1 of 
2023 may be understood as an illustration that, in certain offenses, intent may 
be evaluated from the statutory structure of the act, motive, method, means, and 
consequence. However, because the elucidation is attached to the offense of murder, 
it must not be used as a general basis for proving mens rea in general commodity 
smuggling offenses. In the context of general commodity smuggling, the primary 
basis remains the formulation of Article 102 and Article 102A of Law Number 
17 of 2006, Article 36 of Law Number 1 of 2023, and the relevant corruption or 
corporate provisions.

The concept of a proportionate burden of explanation is positioned in the 
corruption-functional and corporate-functional layers. When there are indications 
of receipt of funds, an official connection, or corporate benefit, the accused or 
the corporation may be requested to provide a relevant explanation. However, 
such an explanation does not shift the public prosecutor’s obligation to prove the 
elements of the criminal offense. Under this construction, the model maintains the 
presumption of innocence and does not equate itself with a reversal of the burden 
of proof, which requires a separate statutory basis (Rompegading, 2022).

The application of this matrix may help prevent two forms of error. The 
first is under-qualification, namely downgrading general commodity smuggling 
offenses connected to offices, corporations, or corruption to administrative 
matters. The second is over-criminalization, namely, qualifying discretion or public 
policy as a criminal offense without proof of intent, receipt, abuse of authority, 
or loss that satisfies the elements of the applicable norm. Ramadan and Mandala 
(2025) emphasize that erroneous interpretations of mens rea in the Indonesian 
criminal system require a more refined framework. Sutopo and Panjaitan (2025) 
also emphasize the importance of a demarcation line between public policy and 
public officials’ corruption.

At the institutional level, the Supreme Court may use this model as a basis 
for formulating technical or sentencing guidelines for customs cases that are 
normatively connected to corruption offenses and corporate criminal liability. 
These guidelines do not need to create new criminal norms. They may standardize 
the legal questions that judges must answer. Those questions include whether 
the customs elements are proven, whether there is official involvement, whether 
there is a receipt or a promise, whether there is abuse of authority, whether 
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the corporation obtained a benefit or allowed the criminal offense to occur, and 
how the sentence should be imposed proportionately. This recommendation is 
consistent with the need for criminal law policy that is responsive to modern 
economic offenses (Arief, 2008; Ashworth & Horder, 2013).

Accordingly, the prescriptive operationalization of the Qualified Mens Rea 
Model does not lie in expanding criminal punishment, but in disciplining the method 
of evaluating elements. The model requires every juridical claim to be grounded 
in the relevant statutory provision. Article 36 of Law Number 1 of 2023 serves as 
the basis for liability based on intent or negligence. Article 102 to Article 102C of 
Law Number 17 of 2006 serve as the customs basis. Article 45 to Article 50 of Law 
Number 1 of 2023 serve as the basis for corporate criminal liability. Article 12 of 
Law Number 20 of 2001 and Article 603 to Article 606 of Law Number 1 of 2023 
serve as the basis for the connection with corruption offenses. Article 53 to Article 
56 of Law Number 1 of 2023 serve as the sentencing basis. This arrangement of 
statutory functions is a primary requirement for the layered model to be accepted 
academically and juridically.

CONCLUSIONS AND SUGGESTIONS

This study finds that proving culpability in general commodity smuggling 
offenses implicating corruption requires a layered assessment. Such a construction is 
necessary because proof that relies solely on the classical psychological approach is 
insufficient to evaluate cases involving corporations, public office, control over customs 
activities, receipt of benefits, or omission of criminal offenses. The psychological 
approach remains important for protecting the rights of the accused, but it must be 
supplemented by normative and functional assessments. Accordingly, culpability is 
not understood as an unrestricted expansion of criminal liability, but as a juridical 
construction that remains subject to the principle of legality, the presumption of 
innocence, and proof of the elements of the criminal offense.

The Qualified Mens Rea Model formulated in this study addresses the problem 
of proving culpability. This model places the proof of culpability into five layers of 
assessment, namely the subjective layer, the normative layer, the corporate-functional 
layer, the corruption-functional layer, and the sentencing layer. The subjective layer 
evaluates intent or negligence. The normative layer evaluates office, position, impact, 
and the standard of legal duty. The corporate-functional layer evaluates the relationship 
between the criminal act, corporate structure, receipt of benefits, and omission. The 
corruption-functional layer evaluates the relationship between smuggling, receipt of 
gifts or promises, extortion by office, and abuse of authority. The sentencing layer 
determines punishment after the elements of the criminal offense have been proven. 
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This structure affirms that the model functions as an evaluative framework rather 
than as a new criminal norm.

This study also affirms that the relationship between customs offenses and 
corruption offenses cannot be formulated as absolute absorption. The relationship is 
more appropriately understood as the possibility of a layered indictment or concurrence 
of norms, provided that the elements of each criminal offense can be proven. Under 
this construction, general commodity smuggling offenses are not directly qualified 
as corruption offenses merely because they involve officials, corporations, or loss. 
Instead, the connection with corruption offenses must be tested through the relevant 
elements of receipt, giving, promise, extortion by office, unlawful enrichment, or 
abuse of authority.

The Layered Evidentiary Mechanism Matrix proposed in this study functions to 
discipline the stages of judicial analysis. The matrix distinguishes proof of the elements 
of the criminal offense, corporate criminal liability, the connection with corruption 
offenses, and sentencing considerations. This distinction is important to ensure that 
sentencing guidelines are not used as the primary basis for proving mens rea, and 
that normative illustrations from other offenses are not used as a general basis for 
objectifying culpability in smuggling cases. Accordingly, the model keeps evidentiary 
reasoning within the limits of positive law and prevents the use of criminal analogy to 
the detriment of the accused.

As a recommendation, the Supreme Court may formulate technical guidelines 
or sentencing guidelines for general commodity smuggling cases implicating 
corruption and corporate criminal liability. Such guidelines should contain layered 
legal questions concerning customs elements, official involvement, the connection 
with receipt or promise, abuse of authority, corporate benefit, omission of criminal 
offenses, and sentencing considerations. At the academic level, further research should 
test this model against concrete judicial decisions to develop the Layered Evidentiary 
Mechanism Matrix into a more operational instrument without disregarding the 
principle of legality.
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