
Korespondensi 
Jurnal Hukum 

 

 

Journal : Jurnal Hukum 

Link : https://jurnal.unissula.ac.id/index.php/jurnalhukum 

Scopus : https://www.scopus.com/sourceid/21101169874 

Scimago : https://www.scimagojr.com/journalsearch.php?q=21101169874&tip=sid&exact=no#google_vignette 

Sinta : https://sinta.kemdikbud.go.id/journals/profile/7574 

   

   

ISSN : 14122723, 27236668 

Cite Score : 0.6 

SNIP : 0.451 

H Index : 3 

SJR : 0.224 

 

 

Author (s) : Aarce Tehupeiory, Suwarno, Ramisa Jahan, Mohit Islam 

Article Title : Land Acquisition for Public Interest: Balancing State Control and Individual Property 

Rights 

 

 

Submission : 6 November 2024 

Peer Review Editorial : 7 November 2024 

Resubmitted Review Editorial : 11 November 2024 

Peer Review Process I : 20 November 2024 

Resubmitted Revised Manuscript I : 30 November 2024 

Peer Review Process 2 : 1 Desember 2024 

Resubmitted Revised Manuscript 2 : 13 Desember 2024 

Peer Review Process 3 : 17 Desember 2024 

Resubmitted Revised Manuscript 3 : 18 Desember 2024 

Accepted : 20 Desember 2024 

Galley : 24 Desember 2024 

Publish Paper : 29 Desember 2024 

 

 

PDF : https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/40736/10954 

Link : https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/40736 

 

https://jurnal.unissula.ac.id/index.php/jurnalhukum
https://www.scopus.com/sourceid/21101169874
https://www.scimagojr.com/journalsearch.php?q=21101169874&tip=sid&exact=no#google_vignette
https://sinta.kemdikbud.go.id/journals/profile/7574
https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/40736/10954
https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/40736


FOCUS AND SCOPE

PEER REVIEW PROCESS

AUTHOR GUIDELINES

MANUSCRIPT TEMPLATE

OPEN ACCESS POLICY

PLAGIARISM POLICY

ARTICLE PROCESSING
CHARGES (APCs)

INDEXING AND
ABSTRACTING

STATISTIC

ACREDITED DECREE

jurnal hukum    is a peer-reviewed journal published by Faculty of Law,  JURNAL
HUKUM  published two times a year in march and September. This journal provides
immediate open access to its content on the principle that making research freely
available to the public supports a greater global exchange of knowledge.

The aims of this journal is to provide a venue for academicians, researchers, and
practitioners for publishing the original research articles or review articles. The scope
of the articles published in this journal deals with a broad range of topics in the fields
of Criminal Law, Civil Law, International Law, Constitutional Law, Administrative Law,
Islamic Law, Economic Law, Medical Law, Adat Law, Environmental Law and another
section related contemporary issues in law.

The articles published in  JURNAL HUKUM  are going through a double-blind peer
review process. Hence, the decision on whether the scientific article is accepted or not,
will be the Editorial Board€™s right based on the peer reviewer's recommendation.

Please read and understand the author guidelines for preparation manuscript. The
author who submits a manuscript to the editors should comply with the author
guidelines and template. If the submitted manuscript does not comply with the
guidelines or using a different format, it will be rejected by the editorial team before
being reviewed. Editorial Team will only accept a manuscript that meets the specified
formatting requirements.
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citations removed) received by a journal's published
documents during the three previous years. External

citations are calculated by subtracting the number of
self-citations from the total number of citations
received by the journal’s documents.

% International Collaboration

International Collaboration accounts for the articles

that have been produced by researchers from several
countries. The chart shows the ratio of a journal's
documents signed by researchers from more than one
country; that is including more than one country

address.

Year International Collaboration

Citable documents  Non-citable documents

Not every article in a journal is considered primary

research and therefore "citable", this chart shows the
ratio of a journal's articles including substantial
research (research articles, conference papers and
reviews) in three year windows vs. those documents

other than research articles, reviews and conference
papers.

Cited documents  Uncited documents

Ratio of a journal's items, grouped in three years

windows, that have been cited at least once vs. those
not cited during the following year.

Documents Year Value
Uncited documents 2019 0
Uncited documents 2020 9
Uncited documents 2021 19
Uncited documents 2022 28

% Female Authors

Evolution of the percentage of female authors.

Year Female Percent
2019 42.86
2020 16.67
2021 42.86
2022 42.86
2023 30.43

Documents cited by public policy (Overton)

Evolution of the number of documents cited by public

policy documents according to Overton database.

Documents Year Value
Overton 2019 1
Overton 2020 0
Overton 2021 0
Overton 2022 0
Overton 2023 0

Documents related to SDGs (UN)

Evoution of the number of documents related to

Sustainable Development Goals defined by United
Nations. Available from 2018 onwards.

Documents Year Value
SDG 2019 3
SDG 2020 6
SDG 2021 3
SDG 2022 7
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Authors
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Balance Between State Control Rights and Protection of Individual Property Rights in 

Land Acquisition for Public Interest 

 

Aarce Tehupeiory 
Dosen Pascasarjana Program Doktor Hukum, Universitas Kristen Indonesia, Jakarta, Indonesia 
 

Abstract 

Essentially land acquisition is a process of government action to acquire land for 

various development activities, especially for the public interest. In principle, land 

procurement is carried out by means of deliberation between the parties who need the land 

and the holders of land rights, whose land is needed for development purposes. With the 

applicable principles regarding land control and the legal protection provided by national land 

law to holders of land rights, there is no justification for coercion in any form and by any 

party on the holders of their rights to hand over their land and receive compensation that they 

do not agree to. The problem that often arises is the shift in the use of control rights which 

have the essence of "managing" to "owning" in implementing growth-oriented economic 

development programs, giving rise to other problems such as not paying proper attention to 

land owned by individuals that is used for development purposes. By using research methods, 

a statutory approach, and a case approach, it is necessary to simplify the bureaucracy in the 

field of land acquisition while still prioritizing the principle of prudence, the principle of 

respect for land rights, and the principle of justice. 

Keywords: Balance, Right to Control the State, Protection of Individual Property Rights 

 

 

INTRODUCTION 

The meaning of balance in the context of land rights is equivalence/equality in 

owning, controlling and utilizing land for people or individuals. Likewise, in the constitution 

protected by the 1945 Constitution, in Article 28H paragraph (4) it states, "everyone" has the 

right to personal property and such property rights may not be taken over arbitrarily by 

others. Article 28J states that everyone is obliged to respect the human rights of others and is 

willing to have their rights limited for the sake of realizing the human rights of others 

(Kleden, 2008). 

Property rights are basic rights for every person. Therefore, Indonesian citizens have 

an obligation to respect the basic rights of other citizens. This shows that Indonesian human 

rights are not the basic rights of people who are free and individual in nature, but must be 

balanced with the basic principles of land management (Sukanti, 2003). Any land rights that 

exist in an individual or someone cannot be justified that the land will be used or not used 

solely for his personal interests, especially if it causes losses to society and the state. 

However, this provision does not mean that individual interests will be completely 

suppressed by public interests. UUPA has also considered individual interests, where the 

interests of society and individual interests must balance each other until the main goal of 

prosperity, justice, and happiness for individuals and the people is achieved. 

Regarding the provisions above, as a manifestation of the nature of a state based on 

the rule of law based on Pancasila, especially the principle of just and civilized humanity, in 

obtaining land owned by individuals or communities needed for development must be 

protected. However, with the argument that all land rights have a social function, land owned 

by individuals or communities needed for development of public interests related to the 

existence of development programs that require land, such as infrastructure for public 

interests, there has been a legal disproportion between the objectives of the law and 

implementation in the field of land law. As a result of this misinterpretation, various demands 
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and actions actually create conditions that reduce legal certainty for the development actors 

themselves (Sihombing, 2013). 

Land acquisition by the state for public interest can only be carried out if it is based 

on the authority granted by law. However, the meaning of "controlled" is interpreted as if it 

gives unlimited authority to the government so that in its implementation it causes 

dissatisfaction among the wider community (Harsono, 2007). It is not uncommon for there to 

be a policy of land acquisition in the implementation of development for the public interest, 

both carried out by the government and the private sector, often becoming one of the causes 

of land disputes. This problem is caused by spatial planning often being translated into 

policies that tend to be oriented towards fulfilling the function of land, such as the allocation 

of roads, bridges, and buildings. Meanwhile, the unclear status of land ownership rights is a 

problem that often leads to land ownership conflicts in the community. This study will 

examine how the balance between the right to control the state and the protection of 

individual property rights in land acquisition for the public interest so as to obtain justice in a 

balanced position. 

 

RESEARCH METHODS  

This study uses several approaches, namely: First, the statutory approach (Statute 

Approach), which is needed to analyze the balance between the State's right to control and the 

protection of individual rights in land acquisition for public interest (Tehupeiory, 2021). 

Through the statutory approach, the balance between the State's right to control and the 

protection of individual property rights in land acquisition for public interest will be 

understood. Second, the case approach (Case Approach) which is used to obtain an overview 

of the impact of the normative dimension in legal rules in legal practice and to use the results 

of its analysis as input and legal explanation (Chynoweth, 2008). Guided by the research 

problems as stated above, this study uses doctrinal research (norm research), namely research 

that focuses on studying the rules or norms in positive law or seeking the formulation of legal 

doctrine by analyzing existing legal rules (Wignjosoebroto, 2002). Namely, legal norms 

contained in laws and regulations in the land sector, consisting of laws, government 

regulations, presidential regulations, presidential decrees, regulations of state ministers/Head 

of the National Land Agency, ministerial decrees, and court decisions related to research 

problems on the balance between state control rights and protection of individual property 

rights in land acquisition for public interests, legal protection of individual rights in land 

acquisition for public interests and how to implement and resolve consignments in land 

acquisition for public interests. 

The research instrument used to support secondary data is an interview related to 

consignment cases. To obtain valid information about the balance between the state's right to 

control and the protection of individual property rights in land acquisition for the public 

interest, legal protection of individual rights. The author interviewed informants who were 

victims in land acquisition for the public interest. The data analysis to be carried out is a 

descriptive analysis. The data obtained, collected in the manner described above, will be 

systematically arranged to then be analyzed qualitatively and finally written what should be 

done (perspective). Positive norms that will be the goal of legal certainty are analyzed to 

determine the value of justice, balance, and the interests of the people. The analysis of 

primary data that is strengthened by normative analysis is what can finally show the absence 

of a balance between the state's right to control and the protection of individual property 

rights. 
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Research Results and Discussion 

The orientation of large-scale land acquisition results in the concentration of land 

ownership on the one hand, and on the other hand the absence of agrarian law functions to 

provide protection for individual property rights to their land, so that access to strategic lands 

is dominated by limited groups for example: industry, forestry, mining, plantations, 

manufacturing, housing, and entertainment. Land that functions socially is not fully 

implemented in the field, on the contrary, land commercialization occurs, which results in the 

wider community's access to land being left behind, which in turn, on a macro scale, the 

agrarian sector is increasingly left behind compared to other sectors. As a result, now there 

are parties who are demanding the abolition of the state's control rights institution, which is 

based on the 1945 Constitution (Harsono, 2002). In fact, the authority stated in Article 2 of 

the UUPA, even though in the laws of the countries concerned there is no statement as 

formulated in the Article, with various regulations and restrictions on that authority, it is in 

any country in relation to the existing land. Land acquisition by the state for the public 

interest can only be carried out if it is based on the authority granted by law. It turns out that 

the authority to procure land for public interest is not expressly granted by the 1945 

Constitution. Therefore, this was done by expanding the interpretation of Article 33 

paragraph (3) of the 1945 Constitution regarding the authority to regulate (beleid-regel) and 

manage (beheersdaad) land throughout the territory of Indonesia (Negara, 2008). 

Hans Kelsen, quoted by Gunanegara, stated that land as a form of natural resources is 

a territory that is a basic element of a country, that land cannot only be directed as a territory, 

but is an integration of territory (Kelsen, 2017). This means that land is a complete exclusive 

sovereignty that must be guarded, maintained, and regulated in such a way because land is 

the personification of a country's sovereignty, as well as a source of people's prosperity. 

Starting from this, the state has the authority (right) to supervise land in its territory, which 

embodies in it an authority to regulate "legal relations" between people and land. Regulating 

legal relations in the understanding here is the state's decision to grant land rights to its 

citizens, but in it there is also the authority to take over (revoke) the individual (private) 

rights. Thus it can be concluded that the state's authority in granting rights to land and 

revoking these rights is based on the expanded interpretation of Article 33 paragraph (3) of 

the 1945 Constitution which is correlated with Article 2 paragraph (2) of UUPA Number 5 of 

1960, which gives the state the power to control state land. 

State authority must be limited to two things. First, matters regulated by the state must 

not result in violating human rights guaranteed by the 1945 Constitution. Regulations that can 

be against an interest and cause losses to another party are one form of such violation. A 

person who gives up his land rights must receive legal protection and fair compensation for 

the sacrifice. Second, restrictions that are substantive, in the sense that regulations made by 

the state must be relevant to the objectives to be achieved, namely for the greatest possible 

prosperity of the people. The private sector because it concerns public welfare which is full of 

service missions. Delegation to the private sector which is part of society will create a 

conflict of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests must 

be prioritized over individual or personal and group interests. It does not mean that individual 

interests will be completely suppressed by public interests. The Basic Agrarian Law also 

takes into account individual interests. For this reason, public interests and individual 

interests must balance each other, until finally the main goal is achieved, namely to bring 

prosperity, happiness and justice to the state and the people, in the framework of a just and 

prosperous society. Then to provide legal certainty regarding land rights for the people. This 

is stated in the general explanation of the UUPA regarding the Basics of Agrarian Law 

(Sumiati & Kadaryanto, 2021). 
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With the acquisition of land for public interest, with the existence of development 

programs that require land, then the development carried out as an effort to achieve the main 

objective of land control certainly requires land, such as infrastructure development for 

public interest. For that, the state that has authority over land, according to the 1945 

Constitution, regulates the basic rights of individuals as citizens while protecting human 

rights together. Strengthening the regulation of human rights together reduces the authority of 

the state over the basic rights of individuals as citizens, for example the protection of 

individual property rights as regulated in Article 28G in conjunction with Article 28H 

paragraph (4) which states, "everyone has the right to protection of themselves, their families, 

honor, dignity, and property under their control". Furthermore, they also receive a guarantee 

of legal protection as regulated in Article 28H paragraph (4) which states, "everyone has the 

right to have a guarantee of personal property rights and the right to such may not be taken 

over arbitrarily by anyone". Therefore, the implementation of the state's right to control is 

returned to the agrarian legal policy which is expressly stated in Article 33 paragraph (3) of 

the 1945 Constitution, but in its journey, by using the concept of the state's right to control, 

agrarian politics develops the process of marginalizing the position of the 1960 UUPA as the 

parent. On the one hand by developing it as another law, and on the one hand by developing 

various other basic laws. By implementing land acquisition for the public interest, the 

problem that is prone to giving rise to conflict in land acquisition for the development of the 

concentration of land control is in forest control, the basis of which is given by the 

government through forest control rights for private companies and the implementation of 

production forest areas based on forest use agreements (TGHK) which are controlled by 

Perhutani. 

With the state's right to control land acquisition for public interest, the authority of the 

state's right to control is to regulate and organize the allocation, use, supply, and maintenance 

of the earth, water, and space as regulated in Article 14 of UUPA Number 5 of 1960, which is 

not further translated into sectoral interests. The phenomenon that has emerged so far is that 

spatial planning in Indonesia is not carried out in an integrated manner. Each sector related to 

the arrangement of the earth, water, and space and the natural resources contained therein has 

its own spatial planning. This condition gives rise to a policy of land acquisition in the 

implementation of land acquisition for development activities, both carried out by the 

government and the private sector, often becoming one of the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of 

land ownership on the one hand, and on the other hand the absence of an agrarian function to 

protect the rights of land owners as individuals and communities so that access to land is 

limited. Strategic land for individuals is dominated by limited groups, namely the government 

and the private sector. Land that has a social function is not fully implemented in the field, on 

the contrary, land commercialization occurs, which results in the lag of individual and wider 

community access to land. The state's right to control has great power, which is much greater 

than that of individuals or individuals and communities. Power here shows that the state has 

the authority to determine how to allocate and how to act and how to take individual 

ownership rights to land. This is because there is no right that stands alone apart from the 

rights of the state. Furthermore, the state's right to control based on constitutional authority, 

which is based on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible 

to carry out land acquisition for the public interest. Philosophically, land that concerns the 

livelihoods of many people is controlled by the state and used as much as possible for the 

prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, and 

utilize land arises to take over individual rights to land for development in the public interest. 

This shows that the 1945 Constitution, which regulates the protection of individual property 



5 

 

rights to land, has been neglected. For this reason, protection of rights for individuals 

regarding their rights and obligations is needed as stated in the UUPA, that the interests of 

society (general) and individual interests must balance each other. 

With a balance between the state's right to control and the protection of individual 

rights in every activity of procuring individual property rights in every land procurement 

activity must pay attention to the applicable principles regarding control and ownership of 

land and the protection provided by national land law to land rights holders.  

1. That the control and use of land by anyone and for any purpose must be based on 

land rights provided by the National Land Law; 

2. That the control and use of land without any basis for its rights (illegal) is not 

justified. It is even threatened with criminal sanctions; 

3. That the control and use of land based on the rights provided by the National Land 

Law is protected by law against disturbances from any party, whether by fellow 

members of society or by the authorities, if the disturbance has no legal basis; 

4. That the law provides various legal means to overcome existing disturbances, 

namely: 

a. Disturbance by fellow community members: civil lawsuit through the district 

court or request protection from the Regent/Mayor according to Law Number 

51 Prp of 1960. 

b. Disturbance by the authorities: lawsuit through the general court or state 

administrative court. 

5. Under normal circumstances, required by anyone and for any purpose (including for 

public interest projects), the acquisition of land to which a person has the right must 

be through deliberation to reach an agreement, both regarding the transfer of the 

land to the party in need and regarding the compensation which is the right of the 

holder of the land rights in question to receive it; 

6. That in connection with what is mentioned above, under normal circumstances, to 

obtain the required land, there is no justification for any form of coercion by any 

party to the holder of the rights, to hand over the land owned by him and/or receive 

compensation that he does not agree to, including the use of the institution of 

"payment offer followed by consignment to the district court" as regulated in Article 

1404 of the Civil Code (KUHPerdata); 

7. That in compelling circumstances, if the land in question is needed for the 

implementation of public interests, and it is not possible to use other land, while the 

deliberations held do not succeed in reaching an agreement, forced acquisition can 

be carried out, in the sense that it does not require the consent of the rights holder, 

by using the "rights revocation" procedure regulated in Law Number 20 of 1961; 

8. In the acquisition or taking of land, either on the basis of mutual agreement or 

through the revocation of rights, the rights holder includes the land, buildings, and 

plants of the rights holder, but also losses. Other losses suffered as a result of the 

transfer of the land in question; 

9. That the form and amount of compensation or compensation, if the land is needed 

for public interests and rights are revoked, must be such that the former rights 

holder does not experience a decline, either in the social field or in his economic 

level. 

 

Based on these principles, individuals can be forced to release their land for public 

interest. For example, compensation for land rights in the release of rights for individuals to 

build the East Flood Canal infrastructure in East Jakarta, that the state's right to control gives 

too much power so that there is an imbalance between the state's right to control and the 
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protection of individual property rights, where the recognition of individual property rights to 

land in terms of compensation does not find a meeting point between the two interests. The 

provisions governing the amount of compensation from a legal aspect, both the interests of 

the government as a land user and the interests of the land owner as the party charged, want 

the continuation of their lives from the results of the replacement of their land release. This 

balanced interest must be the basis for replacing land for the public interest, which provides 

justice for the recognition of property rights for individuals in accordance with their dignity 

as human beings, because the land problem is a problem that is very touching on justice 

because the nature of land is rare and limited and is a basic need for every human being.  

It can be concluded that the balance between state rights and individual rights when 

referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) in conjunction 

with Article 2 paragraph (1) of UUPA Number 5 of 1960 with the background of the 

philosophical meaning contained in the provisions of the 1945 Law in Article 33 paragraph 

(3) in conjunction with Article 2 paragraph 1 of UUPA Number 5 of 1960, then in agrarian 

legal policy if traced from the 1945 Constitution and UUPA Number 5 of 1960 there are two 

things that have a correlation. First; the earth, water and natural resources are controlled in 

the sense that they are regulated as well as possible by the State. Second; control by the state 

or state rights are aimed at building the prosperity of the people, then in UUPA Number 5 of 

1960 several legal policies are found such as recognition of customary rights and other rights 

of control over land. The words "controlled by control by the state or state rights" here cannot 

be interpreted that the state directly becomes the owner of all natural resources. Controlling 

in law is defined as regulating "because individual property rights" are still recognized as 

ordered in Article 28H paragraph (4) of the 1945 Constitution which states, "everyone has the 

right to have personal property rights and such property rights may not be taken over 

arbitrarily by anyone." According to the author, to balance this, there are provisions regulated 

in Article 33 paragraph (3) of the 1945 Constitution concerning state rights which allow the 

state to revoke land rights for the public interest. However, these provisions cannot simply be 

applied by the state considering the limitations of power derived from the right to control 

from the state which exist in the legal principles of our country, complemented by the 

principle of just and civilized humanity rather than the principle and provisions of its 

implementing legislation. Obtaining land owned by anyone for any purpose and by anyone 

must be done through deliberation with the land owner to reach an agreement, both regarding 

the surrender of the land and the compensation. Only in compelling circumstances, if 

deliberation fails to reach an agreement, can land needed to carry out a public interest project 

be taken by force, through procedures regulated by law, known as revocation of rights. 

However, even if it is needed for the public interest, there is a general principle that is 

universal in nature, applicable to every country of law, regarding the form and amount of 

compensation, namely that by taking his land, the former rights holder's condition may not be 

reversed. 

Thus, the state's right to land is not absolute because it is limited by the provisions 

stipulated in the legal principles of our country and must not conflict with human rights. The 

provisions of state rights stipulated in the 1945 Constitution must be seen as a general and 

special relationship. In general, every person or individual has the right to have property 

rights, but in special circumstances for the public interest, individual property rights can be 

taken by the state in a non-arbitrary manner. This means that if individual property rights are 

needed for the public interest, then individual property rights must be defeated, this means 

that individual property rights are not absolute. In its implementation, to defeat individual 

rights from the public interest using the "right to control" by the state, this is where the 

populism of UUPA Number 5 of 1960 lies, which places the interests of the people together 

as pressure without being allowed to eliminate individual rights alone. The term control in the 
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constitution does not mean becoming a direct owner, but rather regulates how property rights 

occur and how to change those property rights into other rights for other parties for the public 

interest.  

The problem that often arises is the shift in the use of control rights that are based on 

"regulating" to "owning" in implementing economic development programs that are oriented 

towards growth, thus giving rise to other problems such as the failure to properly pay 

attention to individual lands that are used for development purposes. According to the author, 

there must be a point of balance between the two interests between the state's control rights 

and the protection of individual property rights, this balanced interest is the basis for land 

acquisition for the public interest that provides justice and benefits to the community.  

Justice is an equal distributor among equals (Sumardjono, 2015). Justice is a complex 

balancing process that moves between various factors including equality. Thus, legal 

protection in land acquisition for public interest lacks balance, proportionality, and harmony 

between the state's right to control and the protection of individual property rights. Justice put 

forward by John Rawls in relation to the transfer of land for public interest has never been 

felt to be fair. For some interests, there seems to be no balance between the state's right to 

control and the protection of individual property rights. On the one hand, development for 

public interest requires sufficient land availability, but on the other hand, individual rights 

also need land for their survival. If, for the sake of development, land is simply taken away, 

then it is clear that this ignores the protection of individual property rights to land. Therefore, 

the law that is made should protect individual property rights to land, to have equal rights and 

opportunities, to receive a share of the benefits of the land, both for themselves and their 

families, so that they can obtain a decent life in the concept of justice based on needs in a 

balanced position. 

 

CONCLUSION  

Based on the discussion above, the balance between the state's right to control and the 

protection of individual property rights in land acquisition for public interest is not balanced 

and the respect requested by citizens for individual rights to release control of their land to 

the State for development. Proportionally, this is because the delegation of authority for the 

state's right to control land gives the impression of very broad and large authority. In 

principle, land acquisition regulations provide justice for the rights of individuals and 

citizens. However, in the end, making a policy that regulates land acquisition for public 

interest depends on the maker. Policy makers are expected to have a correct understanding of 

the concept of justice and be able to translate the concept into various provisions. By 

considering the universal aspect that someone who has lost land for development activities 

for the public interest should not suffer from their future or better socio-economic conditions 

than their previous conditions. 

 

SUGGESTION 

There is a need to simplify bureaucracy in the field of land acquisition while still 

prioritizing the principle of caution, the principle of respect for land rights and the principle 

of justice.  
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Abstract 

Essentially land acquisition is a process of government action to acquire land for 

various development activities, especially for the public interest. In principle, land procurement 

is carried out by means of deliberation between the parties who need the land and the holders 

of land rights, whose land is needed for development purposes. With the applicable principles 

regarding land control and the legal protection provided by national land law to holders of land 

rights, there is no justification for coercion in any form and by any party on the holders of their 

rights to hand over their land and receive compensation that they do not agree to. The problem 

that often arises is the shift in the use of control rights which have the essence of "managing" 

to "owning" in implementing growth-oriented economic development programs, giving rise to 

other problems such as not paying proper attention to land owned by individuals that is used 

for development purposes. By using research methods, a statutory approach, and a case 

approach, it is necessary to simplify the bureaucracy in the field of land acquisition while still 

prioritizing the principle of prudence, the principle of respect for land rights, and the principle 

of justice. 

Keywords: Balance, Right to Control the State, Protection of Individual Property Rights 

 

 

INTRODUCTION 

The meaning of balance in the context of land rights is equivalence/equality in owning, 

controlling and utilizing land for people or individuals. Likewise, in the constitution protected 

by the 1945 Constitution, in Article 28H paragraph (4) it states, "everyone" has the right to 

personal property and such property rights may not be taken over arbitrarily by others. Article 

28J states that everyone is obliged to respect the human rights of others and is willing to have 

their rights limited for the sake of realizing the human rights of others (Kleden, 2008). 

Property rights are basic rights for every person. Therefore, Indonesian citizens have 

an obligation to respect the basic rights of other citizens. This shows that Indonesian human 

rights are not the basic rights of people who are free and individual in nature, but must be 

balanced with the basic principles of land management (Sukanti, 2003). Any land rights that 

exist in an individual or someone cannot be justified that the land will be used or not used 

solely for his personal interests, especially if it causes losses to society and the state. However, 

this provision does not mean that individual interests will be completely suppressed by public 

interests. UUPA has also considered individual interests, where the interests of society and 

individual interests must balance each other until the main goal of prosperity, justice, and 

happiness for individuals and the people is achieved. 

Regarding the provisions above, as a manifestation of the nature of a state based on the 

rule of law based on Pancasila, especially the principle of just and civilized humanity, in 

obtaining land owned by individuals or communities needed for development must be 

protected. However, with the argument that all land rights have a social function, land owned 

by individuals or communities needed for development of public interests related to the 

existence of development programs that require land, such as infrastructure for public interests, 

there has been a legal disproportion between the objectives of the law and implementation in 

the field of land law. As a result of this misinterpretation, various demands and actions actually 
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create conditions that reduce legal certainty for the development actors themselves (Sihombing, 

2013). 

Land acquisition by the state for public interest can only be carried out if it is based on 

the authority granted by law. However, the meaning of "controlled" is interpreted as if it gives 

unlimited authority to the government so that in its implementation it causes dissatisfaction 

among the wider community (Harsono, 2007). It is not uncommon for there to be a policy of 

land acquisition in the implementation of development for the public interest, both carried out 

by the government and the private sector, often becoming one of the causes of land disputes. 

This problem is caused by spatial planning often being translated into policies that tend to be 

oriented towards fulfilling the function of land, such as the allocation of roads, bridges, and 

buildings. Meanwhile, the unclear status of land ownership rights is a problem that often leads 

to land ownership conflicts in the community. This study will examine how the balance 

between the right to control the state and the protection of individual property rights in land 

acquisition for the public interest so as to obtain justice in a balanced position. 

 

RESEARCH METHODS  

This study uses several approaches, namely: First, the statutory approach (Statute 

Approach), which is needed to analyze the balance between the State's right to control and the 

protection of individual rights in land acquisition for public interest (Tehupeiory, 2021). 

Through the statutory approach, the balance between the State's right to control and the 

protection of individual property rights in land acquisition for public interest will be 

understood. Second, the case approach (Case Approach) which is used to obtain an overview 

of the impact of the normative dimension in legal rules in legal practice and to use the results 

of its analysis as input and legal explanation (Chynoweth, 2008). Guided by the research 

problems as stated above, this study uses doctrinal research (norm research), namely research 

that focuses on studying the rules or norms in positive law or seeking the formulation of legal 

doctrine by analyzing existing legal rules (Wignjosoebroto, 2002). Namely, legal norms 

contained in laws and regulations in the land sector, consisting of laws, government 

regulations, presidential regulations, presidential decrees, regulations of state ministers/Head 

of the National Land Agency, ministerial decrees, and court decisions related to research 

problems on the balance between state control rights and protection of individual property 

rights in land acquisition for public interests, legal protection of individual rights in land 

acquisition for public interests and how to implement and resolve consignments in land 

acquisition for public interests. 

The research instrument used to support secondary data is an interview related to 

consignment cases. To obtain valid information about the balance between the state's right to 

control and the protection of individual property rights in land acquisition for the public 

interest, legal protection of individual rights. The author interviewed informants who were 

victims in land acquisition for the public interest. The data analysis to be carried out is a 

descriptive analysis. The data obtained, collected in the manner described above, will be 

systematically arranged to then be analyzed qualitatively and finally written what should be 

done (perspective). Positive norms that will be the goal of legal certainty are analyzed to 

determine the value of justice, balance, and the interests of the people. The analysis of primary 

data that is strengthened by normative analysis is what can finally show the absence of a 

balance between the state's right to control and the protection of individual property rights. 

 

Research Results and Discussion 

The orientation of large-scale land acquisition results in the concentration of land 

ownership on the one hand, and on the other hand the absence of agrarian law functions to 

provide protection for individual property rights to their land, so that access to strategic lands 
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is dominated by limited groups for example: industry, forestry, mining, plantations, 

manufacturing, housing, and entertainment. Land that functions socially is not fully 

implemented in the field, on the contrary, land commercialization occurs, which results in the 

wider community's access to land being left behind, which in turn, on a macro scale, the 

agrarian sector is increasingly left behind compared to other sectors. As a result, now there are 

parties who are demanding the abolition of the state's control rights institution, which is based 

on the 1945 Constitution (Harsono, 2002). In fact, the authority stated in Article 2 of the UUPA, 

even though in the laws of the countries concerned there is no statement as formulated in the 

Article, with various regulations and restrictions on that authority, it is in any country in relation 

to the existing land. Land acquisition by the state for the public interest can only be carried out 

if it is based on the authority granted by law. It turns out that the authority to procure land for 

public interest is not expressly granted by the 1945 Constitution. Therefore, this was done by 

expanding the interpretation of Article 33 paragraph (3) of the 1945 Constitution regarding the 

authority to regulate (beleid-regel) and manage (beheersdaad) land throughout the territory of 

Indonesia (Negara, 2008). 

Hans Kelsen, quoted by Gunanegara, stated that land as a form of natural resources is 

a territory that is a basic element of a country, that land cannot only be directed as a territory, 

but is an integration of territory (Kelsen, 2017). This means that land is a complete exclusive 

sovereignty that must be guarded, maintained, and regulated in such a way because land is the 

personification of a country's sovereignty, as well as a source of people's prosperity. Starting 

from this, the state has the authority (right) to supervise land in its territory, which embodies 

in it an authority to regulate "legal relations" between people and land. Regulating legal 

relations in the understanding here is the state's decision to grant land rights to its citizens, but 

in it there is also the authority to take over (revoke) the individual (private) rights. Thus it can 

be concluded that the state's authority in granting rights to land and revoking these rights is 

based on the expanded interpretation of Article 33 paragraph (3) of the 1945 Constitution which 

is correlated with Article 2 paragraph (2) of UUPA Number 5 of 1960, which gives the state 

the power to control state land. 

State authority must be limited to two things. First, matters regulated by the state must 

not result in violating human rights guaranteed by the 1945 Constitution. Regulations that can 

be against an interest and cause losses to another party are one form of such violation. A person 

who gives up his land rights must receive legal protection and fair compensation for the 

sacrifice. Second, restrictions that are substantive, in the sense that regulations made by the 

state must be relevant to the objectives to be achieved, namely for the greatest possible 

prosperity of the people. The private sector because it concerns public welfare which is full of 

service missions. Delegation to the private sector which is part of society will create a conflict 

of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests must 

be prioritized over individual or personal and group interests. It does not mean that individual 

interests will be completely suppressed by public interests. The Basic Agrarian Law also takes 

into account individual interests. For this reason, public interests and individual interests must 

balance each other, until finally the main goal is achieved, namely to bring prosperity, 

happiness and justice to the state and the people, in the framework of a just and prosperous 

society. Then to provide legal certainty regarding land rights for the people. This is stated in 

the general explanation of the UUPA regarding the Basics of Agrarian Law (Sumiati & 

Kadaryanto, 2021). 

With the acquisition of land for public interest, with the existence of development 

programs that require land, then the development carried out as an effort to achieve the main 

objective of land control certainly requires land, such as infrastructure development for public 

interest. For that, the state that has authority over land, according to the 1945 Constitution, 
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regulates the basic rights of individuals as citizens while protecting human rights together. 

Strengthening the regulation of human rights together reduces the authority of the state over 

the basic rights of individuals as citizens, for example the protection of individual property 

rights as regulated in Article 28G in conjunction with Article 28H paragraph (4) which states, 

"everyone has the right to protection of themselves, their families, honor, dignity, and property 

under their control". Furthermore, they also receive a guarantee of legal protection as regulated 

in Article 28H paragraph (4) which states, "everyone has the right to have a guarantee of 

personal property rights and the right to such may not be taken over arbitrarily by anyone". 

Therefore, the implementation of the state's right to control is returned to the agrarian legal 

policy which is expressly stated in Article 33 paragraph (3) of the 1945 Constitution, but in its 

journey, by using the concept of the state's right to control, agrarian politics develops the 

process of marginalizing the position of the 1960 UUPA as the parent. On the one hand by 

developing it as another law, and on the one hand by developing various other basic laws. By 

implementing land acquisition for the public interest, the problem that is prone to giving rise 

to conflict in land acquisition for the development of the concentration of land control is in 

forest control, the basis of which is given by the government through forest control rights for 

private companies and the implementation of production forest areas based on forest use 

agreements (TGHK) which are controlled by Perhutani. 

With the state's right to control land acquisition for public interest, the authority of the 

state's right to control is to regulate and organize the allocation, use, supply, and maintenance 

of the earth, water, and space as regulated in Article 14 of UUPA Number 5 of 1960, which is 

not further translated into sectoral interests. The phenomenon that has emerged so far is that 

spatial planning in Indonesia is not carried out in an integrated manner. Each sector related to 

the arrangement of the earth, water, and space and the natural resources contained therein has 

its own spatial planning. This condition gives rise to a policy of land acquisition in the 

implementation of land acquisition for development activities, both carried out by the 

government and the private sector, often becoming one of the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of land 

ownership on the one hand, and on the other hand the absence of an agrarian function to protect 

the rights of land owners as individuals and communities so that access to land is limited. 

Strategic land for individuals is dominated by limited groups, namely the government and the 

private sector. Land that has a social function is not fully implemented in the field, on the 

contrary, land commercialization occurs, which results in the lag of individual and wider 

community access to land. The state's right to control has great power, which is much greater 

than that of individuals or individuals and communities. Power here shows that the state has 

the authority to determine how to allocate and how to act and how to take individual ownership 

rights to land. This is because there is no right that stands alone apart from the rights of the 

state. Furthermore, the state's right to control based on constitutional authority, which is based 

on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible to carry out land 

acquisition for the public interest. Philosophically, land that concerns the livelihoods of many 

people is controlled by the state and used as much as possible for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, and 

utilize land arises to take over individual rights to land for development in the public interest. 

This shows that the 1945 Constitution, which regulates the protection of individual property 

rights to land, has been neglected. For this reason, protection of rights for individuals regarding 

their rights and obligations is needed as stated in the UUPA, that the interests of society 

(general) and individual interests must balance each other. 

With a balance between the state's right to control and the protection of individual rights 

in every activity of procuring individual property rights in every land procurement activity 
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must pay attention to the applicable principles regarding control and ownership of land and the 

protection provided by national land law to land rights holders.  

1. That the control and use of land by anyone and for any purpose must be based on land 

rights provided by the National Land Law; 

2. That the control and use of land without any basis for its rights (illegal) is not justified. 

It is even threatened with criminal sanctions; 

3. That the control and use of land based on the rights provided by the National Land 

Law is protected by law against disturbances from any party, whether by fellow 

members of society or by the authorities, if the disturbance has no legal basis; 

4. That the law provides various legal means to overcome existing disturbances, namely: 

a. Disturbance by fellow community members: civil lawsuit through the district 

court or request protection from the Regent/Mayor according to Law Number 

51 Prp of 1960. 

b. Disturbance by the authorities: lawsuit through the general court or state 

administrative court. 

5. Under normal circumstances, required by anyone and for any purpose (including for 

public interest projects), the acquisition of land to which a person has the right must 

be through deliberation to reach an agreement, both regarding the transfer of the land 

to the party in need and regarding the compensation which is the right of the holder 

of the land rights in question to receive it; 

6. That in connection with what is mentioned above, under normal circumstances, to 

obtain the required land, there is no justification for any form of coercion by any party 

to the holder of the rights, to hand over the land owned by him and/or receive 

compensation that he does not agree to, including the use of the institution of 

"payment offer followed by consignment to the district court" as regulated in Article 

1404 of the Civil Code (KUHPerdata); 

7. That in compelling circumstances, if the land in question is needed for the 

implementation of public interests, and it is not possible to use other land, while the 

deliberations held do not succeed in reaching an agreement, forced acquisition can be 

carried out, in the sense that it does not require the consent of the rights holder, by 

using the "rights revocation" procedure regulated in Law Number 20 of 1961; 

8. In the acquisition or taking of land, either on the basis of mutual agreement or through 

the revocation of rights, the rights holder includes the land, buildings, and plants of 

the rights holder, but also losses. Other losses suffered as a result of the transfer of 

the land in question; 

9. That the form and amount of compensation or compensation, if the land is needed for 

public interests and rights are revoked, must be such that the former rights holder does 

not experience a decline, either in the social field or in his economic level. 

 

Based on these principles, individuals can be forced to release their land for public 

interest. For example, compensation for land rights in the release of rights for individuals to 

build the East Flood Canal infrastructure in East Jakarta, that the state's right to control gives 

too much power so that there is an imbalance between the state's right to control and the 

protection of individual property rights, where the recognition of individual property rights to 

land in terms of compensation does not find a meeting point between the two interests. The 

provisions governing the amount of compensation from a legal aspect, both the interests of the 

government as a land user and the interests of the land owner as the party charged, want the 

continuation of their lives from the results of the replacement of their land release. This 

balanced interest must be the basis for replacing land for the public interest, which provides 

justice for the recognition of property rights for individuals in accordance with their dignity as 
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human beings, because the land problem is a problem that is very touching on justice because 

the nature of land is rare and limited and is a basic need for every human being.  

It can be concluded that the balance between state rights and individual rights when 

referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) in conjunction 

with Article 2 paragraph (1) of UUPA Number 5 of 1960 with the background of the 

philosophical meaning contained in the provisions of the 1945 Law in Article 33 paragraph (3) 

in conjunction with Article 2 paragraph 1 of UUPA Number 5 of 1960, then in agrarian legal 

policy if traced from the 1945 Constitution and UUPA Number 5 of 1960 there are two things 

that have a correlation. First; the earth, water and natural resources are controlled in the sense 

that they are regulated as well as possible by the State. Second; control by the state or state 

rights are aimed at building the prosperity of the people, then in UUPA Number 5 of 1960 

several legal policies are found such as recognition of customary rights and other rights of 

control over land. The words "controlled by control by the state or state rights" here cannot be 

interpreted that the state directly becomes the owner of all natural resources. Controlling in law 

is defined as regulating "because individual property rights" are still recognized as ordered in 

Article 28H paragraph (4) of the 1945 Constitution which states, "everyone has the right to 

have personal property rights and such property rights may not be taken over arbitrarily by 

anyone." According to the author, to balance this, there are provisions regulated in Article 33 

paragraph (3) of the 1945 Constitution concerning state rights which allow the state to revoke 

land rights for the public interest. However, these provisions cannot simply be applied by the 

state considering the limitations of power derived from the right to control from the state which 

exist in the legal principles of our country, complemented by the principle of just and civilized 

humanity rather than the principle and provisions of its implementing legislation. Obtaining 

land owned by anyone for any purpose and by anyone must be done through deliberation with 

the land owner to reach an agreement, both regarding the surrender of the land and the 

compensation. Only in compelling circumstances, if deliberation fails to reach an agreement, 

can land needed to carry out a public interest project be taken by force, through procedures 

regulated by law, known as revocation of rights. However, even if it is needed for the public 

interest, there is a general principle that is universal in nature, applicable to every country of 

law, regarding the form and amount of compensation, namely that by taking his land, the former 

rights holder's condition may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the provisions 

stipulated in the legal principles of our country and must not conflict with human rights. The 

provisions of state rights stipulated in the 1945 Constitution must be seen as a general and 

special relationship. In general, every person or individual has the right to have property rights, 

but in special circumstances for the public interest, individual property rights can be taken by 

the state in a non-arbitrary manner. This means that if individual property rights are needed for 

the public interest, then individual property rights must be defeated, this means that individual 

property rights are not absolute. In its implementation, to defeat individual rights from the 

public interest using the "right to control" by the state, this is where the populism of UUPA 

Number 5 of 1960 lies, which places the interests of the people together as pressure without 

being allowed to eliminate individual rights alone. The term control in the constitution does 

not mean becoming a direct owner, but rather regulates how property rights occur and how to 

change those property rights into other rights for other parties for the public interest.  

The problem that often arises is the shift in the use of control rights that are based on 

"regulating" to "owning" in implementing economic development programs that are oriented 

towards growth, thus giving rise to other problems such as the failure to properly pay attention 

to individual lands that are used for development purposes. According to the author, there must 

be a point of balance between the two interests between the state's control rights and the 
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protection of individual property rights, this balanced interest is the basis for land acquisition 

for the public interest that provides justice and benefits to the community.  

Justice is an equal distributor among equals (Sumardjono, 2015). Justice is a complex 

balancing process that moves between various factors including equality. Thus, legal protection 

in land acquisition for public interest lacks balance, proportionality, and harmony between the 

state's right to control and the protection of individual property rights. Justice put forward by 

John Rawls in relation to the transfer of land for public interest has never been felt to be fair. 

For some interests, there seems to be no balance between the state's right to control and the 

protection of individual property rights. On the one hand, development for public interest 

requires sufficient land availability, but on the other hand, individual rights also need land for 

their survival. If, for the sake of development, land is simply taken away, then it is clear that 

this ignores the protection of individual property rights to land. Therefore, the law that is made 

should protect individual property rights to land, to have equal rights and opportunities, to 

receive a share of the benefits of the land, both for themselves and their families, so that they 

can obtain a decent life in the concept of justice based on needs in a balanced position. 

 

CONCLUSION  

Based on the discussion above, the balance between the state's right to control and the 

protection of individual property rights in land acquisition for public interest is not balanced 

and the respect requested by citizens for individual rights to release control of their land to the 

State for development. Proportionally, this is because the delegation of authority for the state's 

right to control land gives the impression of very broad and large authority. In principle, land 

acquisition regulations provide justice for the rights of individuals and citizens. However, in 

the end, making a policy that regulates land acquisition for public interest depends on the 

maker. Policy makers are expected to have a correct understanding of the concept of justice 

and be able to translate the concept into various provisions. By considering the universal aspect 

that someone who has lost land for development activities for the public interest should not 

suffer from their future or better socio-economic conditions than their previous conditions. 

 

SUGGESTION 

There is a need to simplify bureaucracy in the field of land acquisition while still 

prioritizing the principle of caution, the principle of respect for land rights and the principle of 

justice.  
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Balance Between State Control Rights and Protection of Individual Property Rights in 

Land Acquisition for Public Interest 

 

Abstract 

Essentially land acquisition is a process of government action to acquire land for 

various development activities, especially for the public interest. In principle, land procurement 

is carried out by means of deliberation between the parties who need the land and the holders 

of land rights, whose land is needed for development purposes. With the applicable principles 

regarding land control and the legal protection provided by national land law to holders of land 

rights, there is no justification for coercion in any form and by any party on the holders of their 

rights to hand over their land and receive compensation that they do not agree to. The problem 

that often arises is the shift in the use of control rights which have the essence of "managing" 

to "owning" in implementing growth-oriented economic development programs, giving rise to 

other problems such as not paying proper attention to land owned by individuals that is used 

for development purposes. By using research methods, a statutory approach, and a case 

approach, it is necessary to simplify the bureaucracy in the field of land acquisition while still 

prioritizing the principle of prudence, the principle of respect for land rights, and the principle 

of justice. 

Keywords: Balance, Right to Control the State, Protection of Individual Property Rights 

 

 

INTRODUCTION 

The meaning of balance in the context of land rights is equivalence/equality in owning, 

controlling and utilizing land for people or individuals. Likewise, in the constitution protected 

by the 1945 Constitution, in Article 28H paragraph (4) it states, "everyone" has the right to 

personal property and such property rights may not be taken over arbitrarily by others. Article 

28J states that everyone is obliged to respect the human rights of others and is willing to have 

their rights limited for the sake of realizing the human rights of others (Kleden, 2008). 

Property rights are basic rights for every person. Therefore, Indonesian citizens have 

an obligation to respect the basic rights of other citizens. This shows that Indonesian human 

rights are not the basic rights of people who are free and individual in nature, but must be 

balanced with the basic principles of land management (Sukanti, 2003). Any land rights that 

exist in an individual or someone cannot be justified that the land will be used or not used 

solely for his personal interests, especially if it causes losses to society and the state. However, 

this provision does not mean that individual interests will be completely suppressed by public 

interests. UUPA has also considered individual interests, where the interests of society and 

individual interests must balance each other until the main goal of prosperity, justice, and 

happiness for individuals and the people is achieved. 

Regarding the provisions above, as a manifestation of the nature of a state based on the 

rule of law based on Pancasila, especially the principle of just and civilized humanity, in 

obtaining land owned by individuals or communities needed for development must be 

protected. However, with the argument that all land rights have a social function, land owned 

by individuals or communities needed for development of public interests related to the 

existence of development programs that require land, such as infrastructure for public interests, 

there has been a legal disproportion between the objectives of the law and implementation in 

the field of land law. As a result of this misinterpretation, various demands and actions actually 

create conditions that reduce legal certainty for the development actors themselves (Sihombing, 

2013). 

Land acquisition by the state for public interest can only be carried out if it is based on 

the authority granted by law. However, the meaning of "controlled" is interpreted as if it gives 
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unlimited authority to the government so that in its implementation it causes dissatisfaction 

among the wider community (Harsono, 2007). It is not uncommon for there to be a policy of 

land acquisition in the implementation of development for the public interest, both carried out 

by the government and the private sector, often becoming one of the causes of land disputes. 

This problem is caused by spatial planning often being translated into policies that tend to be 

oriented towards fulfilling the function of land, such as the allocation of roads, bridges, and 

buildings. Meanwhile, the unclear status of land ownership rights is a problem that often leads 

to land ownership conflicts in the community. This study will examine how the balance 

between the right to control the state and the protection of individual property rights in land 

acquisition for the public interest so as to obtain justice in a balanced position. 

 

RESEARCH METHODS  

This study uses several approaches, namely: First, the statutory approach (Statute 

Approach), which is needed to analyze the balance between the State's right to control and the 

protection of individual rights in land acquisition for public interest (Tehupeiory, 2021). 

Through the statutory approach, the balance between the State's right to control and the 

protection of individual property rights in land acquisition for public interest will be 

understood. Second, the case approach (Case Approach) which is used to obtain an overview 

of the impact of the normative dimension in legal rules in legal practice and to use the results 

of its analysis as input and legal explanation (Chynoweth, 2008). Guided by the research 

problems as stated above, this study uses doctrinal research (norm research), namely research 

that focuses on studying the rules or norms in positive law or seeking the formulation of legal 

doctrine by analyzing existing legal rules (Wignjosoebroto, 2002). Namely, legal norms 

contained in laws and regulations in the land sector, consisting of laws, government 

regulations, presidential regulations, presidential decrees, regulations of state ministers/Head 

of the National Land Agency, ministerial decrees, and court decisions related to research 

problems on the balance between state control rights and protection of individual property 

rights in land acquisition for public interests, legal protection of individual rights in land 

acquisition for public interests and how to implement and resolve consignments in land 

acquisition for public interests. 

The research instrument used to support secondary data is an interview related to 

consignment cases. To obtain valid information about the balance between the state's right to 

control and the protection of individual property rights in land acquisition for the public 

interest, legal protection of individual rights. The author interviewed informants who were 

victims in land acquisition for the public interest. The data analysis to be carried out is a 

descriptive analysis. The data obtained, collected in the manner described above, will be 

systematically arranged to then be analyzed qualitatively and finally written what should be 

done (perspective). Positive norms that will be the goal of legal certainty are analyzed to 

determine the value of justice, balance, and the interests of the people. The analysis of primary 

data that is strengthened by normative analysis is what can finally show the absence of a 

balance between the state's right to control and the protection of individual property rights. 

 

Research Results and Discussion 

The orientation of large-scale land acquisition results in the concentration of land 

ownership on the one hand, and on the other hand the absence of agrarian law functions to 

provide protection for individual property rights to their land, so that access to strategic lands 

is dominated by limited groups for example: industry, forestry, mining, plantations, 

manufacturing, housing, and entertainment. Land that functions socially is not fully 

implemented in the field, on the contrary, land commercialization occurs, which results in the 

wider community's access to land being left behind, which in turn, on a macro scale, the 
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agrarian sector is increasingly left behind compared to other sectors. As a result, now there are 

parties who are demanding the abolition of the state's control rights institution, which is based 

on the 1945 Constitution (Harsono, 2002). In fact, the authority stated in Article 2 of the UUPA, 

even though in the laws of the countries concerned there is no statement as formulated in the 

Article, with various regulations and restrictions on that authority, it is in any country in relation 

to the existing land. Land acquisition by the state for the public interest can only be carried out 

if it is based on the authority granted by law. It turns out that the authority to procure land for 

public interest is not expressly granted by the 1945 Constitution. Therefore, this was done by 

expanding the interpretation of Article 33 paragraph (3) of the 1945 Constitution regarding the 

authority to regulate (beleid-regel) and manage (beheersdaad) land throughout the territory of 

Indonesia (Negara, 2008). 

Hans Kelsen, quoted by Gunanegara, stated that land as a form of natural resources is 

a territory that is a basic element of a country, that land cannot only be directed as a territory, 

but is an integration of territory (Kelsen, 2017). This means that land is a complete exclusive 

sovereignty that must be guarded, maintained, and regulated in such a way because land is the 

personification of a country's sovereignty, as well as a source of people's prosperity. Starting 

from this, the state has the authority (right) to supervise land in its territory, which embodies 

in it an authority to regulate "legal relations" between people and land. Regulating legal 

relations in the understanding here is the state's decision to grant land rights to its citizens, but 

in it there is also the authority to take over (revoke) the individual (private) rights. Thus it can 

be concluded that the state's authority in granting rights to land and revoking these rights is 

based on the expanded interpretation of Article 33 paragraph (3) of the 1945 Constitution which 

is correlated with Article 2 paragraph (2) of UUPA Number 5 of 1960, which gives the state 

the power to control state land. 

State authority must be limited to two things. First, matters regulated by the state must 

not result in violating human rights guaranteed by the 1945 Constitution. Regulations that can 

be against an interest and cause losses to another party are one form of such violation. A person 

who gives up his land rights must receive legal protection and fair compensation for the 

sacrifice. Second, restrictions that are substantive, in the sense that regulations made by the 

state must be relevant to the objectives to be achieved, namely for the greatest possible 

prosperity of the people. The private sector because it concerns public welfare which is full of 

service missions. Delegation to the private sector which is part of society will create a conflict 

of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests must 

be prioritized over individual or personal and group interests. It does not mean that individual 

interests will be completely suppressed by public interests. The Basic Agrarian Law also takes 

into account individual interests. For this reason, public interests and individual interests must 

balance each other, until finally the main goal is achieved, namely to bring prosperity, 

happiness and justice to the state and the people, in the framework of a just and prosperous 

society. Then to provide legal certainty regarding land rights for the people. This is stated in 

the general explanation of the UUPA regarding the Basics of Agrarian Law (Sumiati & 

Kadaryanto, 2021). 

With the acquisition of land for public interest, with the existence of development 

programs that require land, then the development carried out as an effort to achieve the main 

objective of land control certainly requires land, such as infrastructure development for public 

interest. For that, the state that has authority over land, according to the 1945 Constitution, 

regulates the basic rights of individuals as citizens while protecting human rights together. 

Strengthening the regulation of human rights together reduces the authority of the state over 

the basic rights of individuals as citizens, for example the protection of individual property 

rights as regulated in Article 28G in conjunction with Article 28H paragraph (4) which states, 
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"everyone has the right to protection of themselves, their families, honor, dignity, and property 

under their control". Furthermore, they also receive a guarantee of legal protection as regulated 

in Article 28H paragraph (4) which states, "everyone has the right to have a guarantee of 

personal property rights and the right to such may not be taken over arbitrarily by anyone". 

Therefore, the implementation of the state's right to control is returned to the agrarian legal 

policy which is expressly stated in Article 33 paragraph (3) of the 1945 Constitution, but in its 

journey, by using the concept of the state's right to control, agrarian politics develops the 

process of marginalizing the position of the 1960 UUPA as the parent. On the one hand by 

developing it as another law, and on the one hand by developing various other basic laws. By 

implementing land acquisition for the public interest, the problem that is prone to giving rise 

to conflict in land acquisition for the development of the concentration of land control is in 

forest control, the basis of which is given by the government through forest control rights for 

private companies and the implementation of production forest areas based on forest use 

agreements (TGHK) which are controlled by Perhutani. 

With the state's right to control land acquisition for public interest, the authority of the 

state's right to control is to regulate and organize the allocation, use, supply, and maintenance 

of the earth, water, and space as regulated in Article 14 of UUPA Number 5 of 1960, which is 

not further translated into sectoral interests. The phenomenon that has emerged so far is that 

spatial planning in Indonesia is not carried out in an integrated manner. Each sector related to 

the arrangement of the earth, water, and space and the natural resources contained therein has 

its own spatial planning. This condition gives rise to a policy of land acquisition in the 

implementation of land acquisition for development activities, both carried out by the 

government and the private sector, often becoming one of the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of land 

ownership on the one hand, and on the other hand the absence of an agrarian function to protect 

the rights of land owners as individuals and communities so that access to land is limited. 

Strategic land for individuals is dominated by limited groups, namely the government and the 

private sector. Land that has a social function is not fully implemented in the field, on the 

contrary, land commercialization occurs, which results in the lag of individual and wider 

community access to land. The state's right to control has great power, which is much greater 

than that of individuals or individuals and communities. Power here shows that the state has 

the authority to determine how to allocate and how to act and how to take individual ownership 

rights to land. This is because there is no right that stands alone apart from the rights of the 

state. Furthermore, the state's right to control based on constitutional authority, which is based 

on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible to carry out land 

acquisition for the public interest. Philosophically, land that concerns the livelihoods of many 

people is controlled by the state and used as much as possible for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, and 

utilize land arises to take over individual rights to land for development in the public interest. 

This shows that the 1945 Constitution, which regulates the protection of individual property 

rights to land, has been neglected. For this reason, protection of rights for individuals regarding 

their rights and obligations is needed as stated in the UUPA, that the interests of society 

(general) and individual interests must balance each other. 

With a balance between the state's right to control and the protection of individual rights 

in every activity of procuring individual property rights in every land procurement activity 

must pay attention to the applicable principles regarding control and ownership of land and the 

protection provided by national land law to land rights holders.  

1. That the control and use of land by anyone and for any purpose must be based on land 

rights provided by the National Land Law; 
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2. That the control and use of land without any basis for its rights (illegal) is not justified. 

It is even threatened with criminal sanctions; 

3. That the control and use of land based on the rights provided by the National Land 

Law is protected by law against disturbances from any party, whether by fellow 

members of society or by the authorities, if the disturbance has no legal basis; 

4. That the law provides various legal means to overcome existing disturbances, namely: 

a. Disturbance by fellow community members: civil lawsuit through the district 

court or request protection from the Regent/Mayor according to Law Number 

51 Prp of 1960. 

b. Disturbance by the authorities: lawsuit through the general court or state 

administrative court. 

5. Under normal circumstances, required by anyone and for any purpose (including for 

public interest projects), the acquisition of land to which a person has the right must 

be through deliberation to reach an agreement, both regarding the transfer of the land 

to the party in need and regarding the compensation which is the right of the holder 

of the land rights in question to receive it; 

6. That in connection with what is mentioned above, under normal circumstances, to 

obtain the required land, there is no justification for any form of coercion by any party 

to the holder of the rights, to hand over the land owned by him and/or receive 

compensation that he does not agree to, including the use of the institution of 

"payment offer followed by consignment to the district court" as regulated in Article 

1404 of the Civil Code (KUHPerdata); 

7. That in compelling circumstances, if the land in question is needed for the 

implementation of public interests, and it is not possible to use other land, while the 

deliberations held do not succeed in reaching an agreement, forced acquisition can be 

carried out, in the sense that it does not require the consent of the rights holder, by 

using the "rights revocation" procedure regulated in Law Number 20 of 1961; 

8. In the acquisition or taking of land, either on the basis of mutual agreement or through 

the revocation of rights, the rights holder includes the land, buildings, and plants of 

the rights holder, but also losses. Other losses suffered as a result of the transfer of 

the land in question; 

9. That the form and amount of compensation or compensation, if the land is needed for 

public interests and rights are revoked, must be such that the former rights holder does 

not experience a decline, either in the social field or in his economic level. 

 

Based on these principles, individuals can be forced to release their land for public 

interest. For example, compensation for land rights in the release of rights for individuals to 

build the East Flood Canal infrastructure in East Jakarta, that the state's right to control gives 

too much power so that there is an imbalance between the state's right to control and the 

protection of individual property rights, where the recognition of individual property rights to 

land in terms of compensation does not find a meeting point between the two interests. The 

provisions governing the amount of compensation from a legal aspect, both the interests of the 

government as a land user and the interests of the land owner as the party charged, want the 

continuation of their lives from the results of the replacement of their land release. This 

balanced interest must be the basis for replacing land for the public interest, which provides 

justice for the recognition of property rights for individuals in accordance with their dignity as 

human beings, because the land problem is a problem that is very touching on justice because 

the nature of land is rare and limited and is a basic need for every human being.  

It can be concluded that the balance between state rights and individual rights when 

referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) in conjunction 
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with Article 2 paragraph (1) of UUPA Number 5 of 1960 with the background of the 

philosophical meaning contained in the provisions of the 1945 Law in Article 33 paragraph (3) 

in conjunction with Article 2 paragraph 1 of UUPA Number 5 of 1960, then in agrarian legal 

policy if traced from the 1945 Constitution and UUPA Number 5 of 1960 there are two things 

that have a correlation. First; the earth, water and natural resources are controlled in the sense 

that they are regulated as well as possible by the State. Second; control by the state or state 

rights are aimed at building the prosperity of the people, then in UUPA Number 5 of 1960 

several legal policies are found such as recognition of customary rights and other rights of 

control over land. The words "controlled by control by the state or state rights" here cannot be 

interpreted that the state directly becomes the owner of all natural resources. Controlling in law 

is defined as regulating "because individual property rights" are still recognized as ordered in 

Article 28H paragraph (4) of the 1945 Constitution which states, "everyone has the right to 

have personal property rights and such property rights may not be taken over arbitrarily by 

anyone." According to the author, to balance this, there are provisions regulated in Article 33 

paragraph (3) of the 1945 Constitution concerning state rights which allow the state to revoke 

land rights for the public interest. However, these provisions cannot simply be applied by the 

state considering the limitations of power derived from the right to control from the state which 

exist in the legal principles of our country, complemented by the principle of just and civilized 

humanity rather than the principle and provisions of its implementing legislation. Obtaining 

land owned by anyone for any purpose and by anyone must be done through deliberation with 

the land owner to reach an agreement, both regarding the surrender of the land and the 

compensation. Only in compelling circumstances, if deliberation fails to reach an agreement, 

can land needed to carry out a public interest project be taken by force, through procedures 

regulated by law, known as revocation of rights. However, even if it is needed for the public 

interest, there is a general principle that is universal in nature, applicable to every country of 

law, regarding the form and amount of compensation, namely that by taking his land, the former 

rights holder's condition may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the provisions 

stipulated in the legal principles of our country and must not conflict with human rights. The 

provisions of state rights stipulated in the 1945 Constitution must be seen as a general and 

special relationship. In general, every person or individual has the right to have property rights, 

but in special circumstances for the public interest, individual property rights can be taken by 

the state in a non-arbitrary manner. This means that if individual property rights are needed for 

the public interest, then individual property rights must be defeated, this means that individual 

property rights are not absolute. In its implementation, to defeat individual rights from the 

public interest using the "right to control" by the state, this is where the populism of UUPA 

Number 5 of 1960 lies, which places the interests of the people together as pressure without 

being allowed to eliminate individual rights alone. The term control in the constitution does 

not mean becoming a direct owner, but rather regulates how property rights occur and how to 

change those property rights into other rights for other parties for the public interest.  

The problem that often arises is the shift in the use of control rights that are based on 

"regulating" to "owning" in implementing economic development programs that are oriented 

towards growth, thus giving rise to other problems such as the failure to properly pay attention 

to individual lands that are used for development purposes. According to the author, there must 

be a point of balance between the two interests between the state's control rights and the 

protection of individual property rights, this balanced interest is the basis for land acquisition 

for the public interest that provides justice and benefits to the community.  

Justice is an equal distributor among equals (Sumardjono, 2015). Justice is a complex 

balancing process that moves between various factors including equality. Thus, legal protection 

in land acquisition for public interest lacks balance, proportionality, and harmony between the 
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state's right to control and the protection of individual property rights. Justice put forward by 

John Rawls in relation to the transfer of land for public interest has never been felt to be fair. 

For some interests, there seems to be no balance between the state's right to control and the 

protection of individual property rights. On the one hand, development for public interest 

requires sufficient land availability, but on the other hand, individual rights also need land for 

their survival. If, for the sake of development, land is simply taken away, then it is clear that 

this ignores the protection of individual property rights to land. Therefore, the law that is made 

should protect individual property rights to land, to have equal rights and opportunities, to 

receive a share of the benefits of the land, both for themselves and their families, so that they 

can obtain a decent life in the concept of justice based on needs in a balanced position. 

 

CONCLUSION  

Based on the discussion above, the balance between the state's right to control and the 

protection of individual property rights in land acquisition for public interest is not balanced 

and the respect requested by citizens for individual rights to release control of their land to the 

State for development. Proportionally, this is because the delegation of authority for the state's 

right to control land gives the impression of very broad and large authority. In principle, land 

acquisition regulations provide justice for the rights of individuals and citizens. However, in 

the end, making a policy that regulates land acquisition for public interest depends on the 

maker. Policy makers are expected to have a correct understanding of the concept of justice 

and be able to translate the concept into various provisions. By considering the universal aspect 

that someone who has lost land for development activities for the public interest should not 

suffer from their future or better socio-economic conditions than their previous conditions. 

 

SUGGESTION 

There is a need to simplify bureaucracy in the field of land acquisition while still 

prioritizing the principle of caution, the principle of respect for land rights and the principle of 

justice.  
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Balance Between State Control Rights and Protection of Individual Property Rights in 

Land Acquisition for Public Interest 

 

 

Abstract 

Essentially land acquisition is a process of government action to acquire land for 

various development activities, especially for the public interest. In principle, land procurement 

is carried out by means of deliberation between the parties who need the land and the holders 

of land rights, whose land is needed for development purposes. With the applicable principles 

regarding land control and the legal protection provided by national land law to holders of land 

rights, there is no justification for coercion in any form and by any party on the holders of their 

rights to hand over their land and receive compensation that they do not agree to. The problem 

that often arises is the shift in the use of control rights which have the essence of "managing" 

to "owning" in implementing growth-oriented economic development programs, giving rise to 

other problems such as not paying proper attention to land owned by individuals that is used 

for development purposes. By using research methods, a statutory approach, and a case 

approach, it is necessary to simplify the bureaucracy in the field of land acquisition while still 

prioritizing the principle of prudence, the principle of respect for land rights, and the principle 

of justice. 

Keywords: Balance, Right to Control the State, Protection of Individual Property Rights 

 

 

INTRODUCTION 

The meaning of balance in the context of land rights is equivalence/equality in owning, 

controlling and utilizing land for people or individuals. Likewise, in the constitution protected 

by the 1945 Constitution, in Article 28H paragraph (4) it states, "everyone" has the right to 

personal property and such property rights may not be taken over arbitrarily by others. Article 

28J states that everyone is obliged to respect the human rights of others and is willing to have 

their rights limited for the sake of realizing the human rights of others (Kleden, 2008). 

Property rights are basic rights for every person. Therefore, Indonesian citizens have 

an obligation to respect the basic rights of other citizens. This shows that Indonesian human 

rights are not the basic rights of people who are free and individual in nature, but must be 

balanced with the basic principles of land management (Sukanti, 2003). Any land rights that 

exist in an individual or someone cannot be justified that the land will be used or not used 

solely for his personal interests, especially if it causes losses to society and the state. However, 

this provision does not mean that individual interests will be completely suppressed by public 

interests. UUPA has also considered individual interests, where the interests of society and 

individual interests must balance each other until the main goal of prosperity, justice, and 

happiness for individuals and the people is achieved. 

Regarding the provisions above, as a manifestation of the nature of a state based on the 

rule of law based on Pancasila, especially the principle of just and civilized humanity, in 

obtaining land owned by individuals or communities needed for development must be 

protected. However, with the argument that all land rights have a social function, land owned 

by individuals or communities needed for development of public interests related to the 

existence of development programs that require land, such as infrastructure for public interests, 

there has been a legal disproportion between the objectives of the law and implementation in 

the field of land law. As a result of this misinterpretation, various demands and actions actually 

create conditions that reduce legal certainty for the development actors themselves (Sihombing, 

2013). 
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Land acquisition by the state for public interest can only be carried out if it is based on 

the authority granted by law. However, the meaning of "controlled" is interpreted as if it gives 

unlimited authority to the government so that in its implementation it causes dissatisfaction 

among the wider community (Harsono, 2007). It is not uncommon for there to be a policy of 

land acquisition in the implementation of development for the public interest, both carried out 

by the government and the private sector, often becoming one of the causes of land disputes. 

This problem is caused by spatial planning often being translated into policies that tend to be 

oriented towards fulfilling the function of land, such as the allocation of roads, bridges, and 

buildings. Meanwhile, the unclear status of land ownership rights is a problem that often leads 

to land ownership conflicts in the community. This study will examine how the balance 

between the right to control the state and the protection of individual property rights in land 

acquisition for the public interest so as to obtain justice in a balanced position. 

 

RESEARCH METHODS  

This study uses several approaches, namely: First, the statutory approach (Statute 

Approach), which is needed to analyze the balance between the State's right to control and the 

protection of individual rights in land acquisition for public interest (Tehupeiory, 2021). 

Through the statutory approach, the balance between the State's right to control and the 

protection of individual property rights in land acquisition for public interest will be 

understood. Second, the case approach (Case Approach) which is used to obtain an overview 

of the impact of the normative dimension in legal rules in legal practice and to use the results 

of its analysis as input and legal explanation (Chynoweth, 2008). Guided by the research 

problems as stated above, this study uses doctrinal research (norm research), namely research 

that focuses on studying the rules or norms in positive law or seeking the formulation of legal 

doctrine by analyzing existing legal rules (Wignjosoebroto, 2002). Namely, legal norms 

contained in laws and regulations in the land sector, consisting of laws, government 

regulations, presidential regulations, presidential decrees, regulations of state ministers/Head 

of the National Land Agency, ministerial decrees, and court decisions related to research 

problems on the balance between state control rights and protection of individual property 

rights in land acquisition for public interests, legal protection of individual rights in land 

acquisition for public interests and how to implement and resolve consignments in land 

acquisition for public interests. 

The research instrument used to support secondary data is an interview related to 

consignment cases. To obtain valid information about the balance between the state's right to 

control and the protection of individual property rights in land acquisition for the public 

interest, legal protection of individual rights. The author interviewed informants who were 

victims in land acquisition for the public interest. The data analysis to be carried out is a 

descriptive analysis. The data obtained, collected in the manner described above, will be 

systematically arranged to then be analyzed qualitatively and finally written what should be 

done (perspective). Positive norms that will be the goal of legal certainty are analyzed to 

determine the value of justice, balance, and the interests of the people. The analysis of primary 

data that is strengthened by normative analysis is what can finally show the absence of a 

balance between the state's right to control and the protection of individual property rights. 

 

Research Results and Discussion 

The orientation of large-scale land acquisition results in the concentration of land 

ownership on the one hand, and on the other hand the absence of agrarian law functions to 

provide protection for individual property rights to their land, so that access to strategic lands 

is dominated by limited groups for example: industry, forestry, mining, plantations, 

manufacturing, housing, and entertainment. Land that functions socially is not fully 
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implemented in the field, on the contrary, land commercialization occurs, which results in the 

wider community's access to land being left behind, which in turn, on a macro scale, the 

agrarian sector is increasingly left behind compared to other sectors. As a result, now there are 

parties who are demanding the abolition of the state's control rights institution, which is based 

on the 1945 Constitution (Harsono, 2002). In fact, the authority stated in Article 2 of the UUPA, 

even though in the laws of the countries concerned there is no statement as formulated in the 

Article, with various regulations and restrictions on that authority, it is in any country in relation 

to the existing land. Land acquisition by the state for the public interest can only be carried out 

if it is based on the authority granted by law. It turns out that the authority to procure land for 

public interest is not expressly granted by the 1945 Constitution. Therefore, this was done by 

expanding the interpretation of Article 33 paragraph (3) of the 1945 Constitution regarding the 

authority to regulate (beleid-regel) and manage (beheersdaad) land throughout the territory of 

Indonesia (Negara, 2008). 

Hans Kelsen, quoted by Gunanegara, stated that land as a form of natural resources is 

a territory that is a basic element of a country, that land cannot only be directed as a territory, 

but is an integration of territory (Kelsen, 2017). This means that land is a complete exclusive 

sovereignty that must be guarded, maintained, and regulated in such a way because land is the 

personification of a country's sovereignty, as well as a source of people's prosperity. Starting 

from this, the state has the authority (right) to supervise land in its territory, which embodies 

in it an authority to regulate "legal relations" between people and land. Regulating legal 

relations in the understanding here is the state's decision to grant land rights to its citizens, but 

in it there is also the authority to take over (revoke) the individual (private) rights. Thus it can 

be concluded that the state's authority in granting rights to land and revoking these rights is 

based on the expanded interpretation of Article 33 paragraph (3) of the 1945 Constitution which 

is correlated with Article 2 paragraph (2) of UUPA Number 5 of 1960, which gives the state 

the power to control state land. 

State authority must be limited to two things. First, matters regulated by the state must 

not result in violating human rights guaranteed by the 1945 Constitution. Regulations that can 

be against an interest and cause losses to another party are one form of such violation. A person 

who gives up his land rights must receive legal protection and fair compensation for the 

sacrifice. Second, restrictions that are substantive, in the sense that regulations made by the 

state must be relevant to the objectives to be achieved, namely for the greatest possible 

prosperity of the people. The private sector because it concerns public welfare which is full of 

service missions. Delegation to the private sector which is part of society will create a conflict 

of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests must 

be prioritized over individual or personal and group interests. It does not mean that individual 

interests will be completely suppressed by public interests. The Basic Agrarian Law also takes 

into account individual interests. For this reason, public interests and individual interests must 

balance each other, until finally the main goal is achieved, namely to bring prosperity, 

happiness and justice to the state and the people, in the framework of a just and prosperous 

society. Then to provide legal certainty regarding land rights for the people. This is stated in 

the general explanation of the UUPA regarding the Basics of Agrarian Law (Sumiati & 

Kadaryanto, 2021). 

With the acquisition of land for public interest, with the existence of development 

programs that require land, then the development carried out as an effort to achieve the main 

objective of land control certainly requires land, such as infrastructure development for public 

interest. For that, the state that has authority over land, according to the 1945 Constitution, 

regulates the basic rights of individuals as citizens while protecting human rights together. 

Strengthening the regulation of human rights together reduces the authority of the state over 
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the basic rights of individuals as citizens, for example the protection of individual property 

rights as regulated in Article 28G in conjunction with Article 28H paragraph (4) which states, 

"everyone has the right to protection of themselves, their families, honor, dignity, and property 

under their control". Furthermore, they also receive a guarantee of legal protection as regulated 

in Article 28H paragraph (4) which states, "everyone has the right to have a guarantee of 

personal property rights and the right to such may not be taken over arbitrarily by anyone". 

Therefore, the implementation of the state's right to control is returned to the agrarian legal 

policy which is expressly stated in Article 33 paragraph (3) of the 1945 Constitution, but in its 

journey, by using the concept of the state's right to control, agrarian politics develops the 

process of marginalizing the position of the 1960 UUPA as the parent. On the one hand by 

developing it as another law, and on the one hand by developing various other basic laws. By 

implementing land acquisition for the public interest, the problem that is prone to giving rise 

to conflict in land acquisition for the development of the concentration of land control is in 

forest control, the basis of which is given by the government through forest control rights for 

private companies and the implementation of production forest areas based on forest use 

agreements (TGHK) which are controlled by Perhutani. 

With the state's right to control land acquisition for public interest, the authority of the 

state's right to control is to regulate and organize the allocation, use, supply, and maintenance 

of the earth, water, and space as regulated in Article 14 of UUPA Number 5 of 1960, which is 

not further translated into sectoral interests. The phenomenon that has emerged so far is that 

spatial planning in Indonesia is not carried out in an integrated manner. Each sector related to 

the arrangement of the earth, water, and space and the natural resources contained therein has 

its own spatial planning. This condition gives rise to a policy of land acquisition in the 

implementation of land acquisition for development activities, both carried out by the 

government and the private sector, often becoming one of the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of land 

ownership on the one hand, and on the other hand the absence of an agrarian function to protect 

the rights of land owners as individuals and communities so that access to land is limited. 

Strategic land for individuals is dominated by limited groups, namely the government and the 

private sector. Land that has a social function is not fully implemented in the field, on the 

contrary, land commercialization occurs, which results in the lag of individual and wider 

community access to land. The state's right to control has great power, which is much greater 

than that of individuals or individuals and communities. Power here shows that the state has 

the authority to determine how to allocate and how to act and how to take individual ownership 

rights to land. This is because there is no right that stands alone apart from the rights of the 

state. Furthermore, the state's right to control based on constitutional authority, which is based 

on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible to carry out land 

acquisition for the public interest. Philosophically, land that concerns the livelihoods of many 

people is controlled by the state and used as much as possible for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, and 

utilize land arises to take over individual rights to land for development in the public interest. 

This shows that the 1945 Constitution, which regulates the protection of individual property 

rights to land, has been neglected. For this reason, protection of rights for individuals regarding 

their rights and obligations is needed as stated in the UUPA, that the interests of society 

(general) and individual interests must balance each other. 

With a balance between the state's right to control and the protection of individual rights 

in every activity of procuring individual property rights in every land procurement activity 

must pay attention to the applicable principles regarding control and ownership of land and the 

protection provided by national land law to land rights holders.  
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1. That the control and use of land by anyone and for any purpose must be based on land 

rights provided by the National Land Law; 

2. That the control and use of land without any basis for its rights (illegal) is not justified. 

It is even threatened with criminal sanctions; 

3. That the control and use of land based on the rights provided by the National Land 

Law is protected by law against disturbances from any party, whether by fellow 

members of society or by the authorities, if the disturbance has no legal basis; 

4. That the law provides various legal means to overcome existing disturbances, namely: 

a. Disturbance by fellow community members: civil lawsuit through the district 

court or request protection from the Regent/Mayor according to Law Number 

51 Prp of 1960. 

b. Disturbance by the authorities: lawsuit through the general court or state 

administrative court. 

5. Under normal circumstances, required by anyone and for any purpose (including for 

public interest projects), the acquisition of land to which a person has the right must 

be through deliberation to reach an agreement, both regarding the transfer of the land 

to the party in need and regarding the compensation which is the right of the holder 

of the land rights in question to receive it; 

6. That in connection with what is mentioned above, under normal circumstances, to 

obtain the required land, there is no justification for any form of coercion by any party 

to the holder of the rights, to hand over the land owned by him and/or receive 

compensation that he does not agree to, including the use of the institution of 

"payment offer followed by consignment to the district court" as regulated in Article 

1404 of the Civil Code (KUHPerdata); 

7. That in compelling circumstances, if the land in question is needed for the 

implementation of public interests, and it is not possible to use other land, while the 

deliberations held do not succeed in reaching an agreement, forced acquisition can be 

carried out, in the sense that it does not require the consent of the rights holder, by 

using the "rights revocation" procedure regulated in Law Number 20 of 1961; 

8. In the acquisition or taking of land, either on the basis of mutual agreement or through 

the revocation of rights, the rights holder includes the land, buildings, and plants of 

the rights holder, but also losses. Other losses suffered as a result of the transfer of 

the land in question; 

9. That the form and amount of compensation or compensation, if the land is needed for 

public interests and rights are revoked, must be such that the former rights holder does 

not experience a decline, either in the social field or in his economic level. 

 

Based on these principles, individuals can be forced to release their land for public 

interest. For example, compensation for land rights in the release of rights for individuals to 

build the East Flood Canal infrastructure in East Jakarta, that the state's right to control gives 

too much power so that there is an imbalance between the state's right to control and the 

protection of individual property rights, where the recognition of individual property rights to 

land in terms of compensation does not find a meeting point between the two interests. The 

provisions governing the amount of compensation from a legal aspect, both the interests of the 

government as a land user and the interests of the land owner as the party charged, want the 

continuation of their lives from the results of the replacement of their land release. This 

balanced interest must be the basis for replacing land for the public interest, which provides 

justice for the recognition of property rights for individuals in accordance with their dignity as 

human beings, because the land problem is a problem that is very touching on justice because 

the nature of land is rare and limited and is a basic need for every human being.  
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It can be concluded that the balance between state rights and individual rights when 

referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) in conjunction 

with Article 2 paragraph (1) of UUPA Number 5 of 1960 with the background of the 

philosophical meaning contained in the provisions of the 1945 Law in Article 33 paragraph (3) 

in conjunction with Article 2 paragraph 1 of UUPA Number 5 of 1960, then in agrarian legal 

policy if traced from the 1945 Constitution and UUPA Number 5 of 1960 there are two things 

that have a correlation. First; the earth, water and natural resources are controlled in the sense 

that they are regulated as well as possible by the State. Second; control by the state or state 

rights are aimed at building the prosperity of the people, then in UUPA Number 5 of 1960 

several legal policies are found such as recognition of customary rights and other rights of 

control over land. The words "controlled by control by the state or state rights" here cannot be 

interpreted that the state directly becomes the owner of all natural resources. Controlling in law 

is defined as regulating "because individual property rights" are still recognized as ordered in 

Article 28H paragraph (4) of the 1945 Constitution which states, "everyone has the right to 

have personal property rights and such property rights may not be taken over arbitrarily by 

anyone." According to the author, to balance this, there are provisions regulated in Article 33 

paragraph (3) of the 1945 Constitution concerning state rights which allow the state to revoke 

land rights for the public interest. However, these provisions cannot simply be applied by the 

state considering the limitations of power derived from the right to control from the state which 

exist in the legal principles of our country, complemented by the principle of just and civilized 

humanity rather than the principle and provisions of its implementing legislation. Obtaining 

land owned by anyone for any purpose and by anyone must be done through deliberation with 

the land owner to reach an agreement, both regarding the surrender of the land and the 

compensation. Only in compelling circumstances, if deliberation fails to reach an agreement, 

can land needed to carry out a public interest project be taken by force, through procedures 

regulated by law, known as revocation of rights. However, even if it is needed for the public 

interest, there is a general principle that is universal in nature, applicable to every country of 

law, regarding the form and amount of compensation, namely that by taking his land, the former 

rights holder's condition may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the provisions 

stipulated in the legal principles of our country and must not conflict with human rights. The 

provisions of state rights stipulated in the 1945 Constitution must be seen as a general and 

special relationship. In general, every person or individual has the right to have property rights, 

but in special circumstances for the public interest, individual property rights can be taken by 

the state in a non-arbitrary manner. This means that if individual property rights are needed for 

the public interest, then individual property rights must be defeated, this means that individual 

property rights are not absolute. In its implementation, to defeat individual rights from the 

public interest using the "right to control" by the state, this is where the populism of UUPA 

Number 5 of 1960 lies, which places the interests of the people together as pressure without 

being allowed to eliminate individual rights alone. The term control in the constitution does 

not mean becoming a direct owner, but rather regulates how property rights occur and how to 

change those property rights into other rights for other parties for the public interest.  

The problem that often arises is the shift in the use of control rights that are based on 

"regulating" to "owning" in implementing economic development programs that are oriented 

towards growth, thus giving rise to other problems such as the failure to properly pay attention 

to individual lands that are used for development purposes. According to the author, there must 

be a point of balance between the two interests between the state's control rights and the 

protection of individual property rights, this balanced interest is the basis for land acquisition 

for the public interest that provides justice and benefits to the community.  
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Justice is an equal distributor among equals (Sumardjono, 2015). Justice is a complex 

balancing process that moves between various factors including equality. Thus, legal protection 

in land acquisition for public interest lacks balance, proportionality, and harmony between the 

state's right to control and the protection of individual property rights. Justice put forward by 

John Rawls in relation to the transfer of land for public interest has never been felt to be fair. 

For some interests, there seems to be no balance between the state's right to control and the 

protection of individual property rights. On the one hand, development for public interest 

requires sufficient land availability, but on the other hand, individual rights also need land for 

their survival. If, for the sake of development, land is simply taken away, then it is clear that 

this ignores the protection of individual property rights to land. Therefore, the law that is made 

should protect individual property rights to land, to have equal rights and opportunities, to 

receive a share of the benefits of the land, both for themselves and their families, so that they 

can obtain a decent life in the concept of justice based on needs in a balanced position. 

 

CONCLUSION  

Based on the discussion above, the balance between the state's right to control and the 

protection of individual property rights in land acquisition for public interest is not balanced 

and the respect requested by citizens for individual rights to release control of their land to the 

State for development. Proportionally, this is because the delegation of authority for the state's 

right to control land gives the impression of very broad and large authority. In principle, land 

acquisition regulations provide justice for the rights of individuals and citizens. However, in 

the end, making a policy that regulates land acquisition for public interest depends on the 

maker. Policy makers are expected to have a correct understanding of the concept of justice 

and be able to translate the concept into various provisions. By considering the universal aspect 

that someone who has lost land for development activities for the public interest should not 

suffer from their future or better socio-economic conditions than their previous conditions. 

 

SUGGESTION 

There is a need to simplify bureaucracy in the field of land acquisition while still 

prioritizing the principle of caution, the principle of respect for land rights and the principle of 

justice.  
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  The sentence "However, this provision does not mean that 

individual interests will be completely suppressed by public 

interests" would be more impactful if it included specific 

examples or references to relevant cases. 

  Some sentences are repetitive, such as “Property rights are 

basic rights for every person,” which could be rephrased to 
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5.  Results Some legal terms, like "state control" and "individual property 
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1.  Title The manuscript is quite interesting in analyzing the balance 

between state control rights and the protection of individual 

property rights in land acquisition for public interest, but it still 

requires many improvements because the analysis lacks 

sufficient depth in examining case law examples, there is 

limited discussion on international comparative frameworks, 

and some sections would benefit from clearer argumentation 

and more robust legal references. 

2.  Abstract and 

Keywords 

The abstract section does not conform to the general structure, 

which typically includes the background, research objectives, 

methodology, findings, and conclusion. Please revise the 

abstract to fit this structure and ensure it is between 150-200 

words, including five keywords to improve readability. 

3.  Introduction The introduction lacks a clear and concise explanation of the 

research question or purpose of the study. While it touches on 

important concepts like land rights and public interest, it fails 

to establish the central issue clearly. For example, the 

sentence, "This study will examine how the balance between 

the right to control the state and the protection of individual 

property rights in land acquisition for the public interest so as 

to obtain justice in a balanced position," is vague and could be 

more precise in outlining the specific research objectives and 

framework. 

  Several sentences in the introduction are overly complex, 

making it difficult for readers to follow the argument. For 

instance, the sentence, "Property rights are basic rights for 

every person. Therefore, Indonesian citizens have an 

obligation to respect the basic rights of other citizens," could 

be simplified for clarity. It would be more effective to rephrase 

such ideas to ensure readability and coherence, especially in an 

academic setting where clarity is essential. 

  The introduction does not adequately acknowledge or build 

upon previous research in the field. Citing scholars like Kleden 

(2008), Sukanti (2003), and Harsono (2007) is useful, but their 

ideas are not properly integrated into the discussion to provide 

a more comprehensive overview of the topic. For example, the 

statement "this provision does not mean that individual 

interests will be completely suppressed by public interests" 

lacks the necessary context from prior studies to support this 

claim. 



  The legal principles discussed (e.g., "controlled" land, "social 

function of land") are introduced without sufficient 

explanation or background information for readers who may 

not be familiar with Indonesian land law. For example, the 

phrase "the meaning of 'controlled' is interpreted as if it gives 

unlimited authority to the government" requires a clearer 

context to explain how this interpretation leads to community 

dissatisfaction and land disputes. 

  Several sentences have grammatical issues that can be 

improved for better readability. For instance, "Property rights 

are basic rights for every person. Therefore, Indonesian 

citizens have an obligation to respect the basic rights of other 

citizens" could be better phrased as, "Property rights are 

fundamental for every person; therefore, Indonesian citizens 

are obligated to respect the property rights of others." Small 

grammatical adjustments throughout the introduction can 

enhance the overall flow and professionalism of the writing. 

4.  Method The method sections of both the "statutory approach" (Statute 

Approach) and the "case approach" (Case Approach) in the 

same paragraph seems redundant. The same concept of 

balancing state control with individual property rights is 

repeated multiple times, making the explanation unnecessarily 

verbose. 

  The use of "Statute Approach" and "Case Approach" seems both 
inconsistent and translated awkwardly. A clearer and more 
conventional term such as "Statutory Approach" and "Case Law 
Approach" would be more appropriate. Additionally, phrases like 
"norm research" and "doctrinal research" could be clarified as they 
appear to be translated too literally from Indonesian legal terms, 
which might confuse international readers. 

  The research methodology section lacks depth in its discussion 

of the methodology’s theoretical underpinnings and the 

rationale for choosing these approaches. It would benefit from 

more explanation regarding why these particular methods were 

selected and how they address the research questions. For 

example, it is unclear how "interviews with informants who 

were victims in land acquisition" directly contribute to the 

study’s goals. 

5.  Results The discussion is somewhat scattered, and the lack of clear 

structure and flow diminishes the clarity of key points. For 

example, the sentence "The orientation of large-scale land 

acquisition results in the concentration of land ownership on 

the one hand, and on the other hand the absence of agrarian 

law functions to provide protection for individual property 

rights to their land" could be split into two sentences for 

clarity, helping the reader better understand the sequence of 

arguments 

  While several laws and articles are mentioned, the discussion 

lacks a thorough analysis of how these laws specifically 

impact the current issues surrounding land acquisition. For 



example, "the authority to procure land for public interest is 

not expressly granted by the 1945 Constitution" could be 

expanded upon by detailing how various court rulings or 

legislative changes have interpreted or influenced this issue 

over time. There is room for more critical engagement with the 

legal frameworks to offer a deeper understanding of their 

implications. 

  Certain ideas and phrases are repeated unnecessarily 

throughout the discussion, which affects the overall 

conciseness of the argument. For instance, the sentence "The 

orientation of large-scale land acquisition has resulted in the 

concentration of land ownership" is repeated multiple times 

with slight variations. 

  While referencing legal documents and philosophies, the paper 

could further develop its argument by offering a clearer 

exploration of the philosophical implications of land rights and 

public interest. For example, quoting Hans Kelsen is an 

important addition, but the discussion on Kelsen's view of land 

sovereignty could be elaborated to connect more directly with 

the paper's overall thesis on balancing state control and 

individual rights. 

  The discussion on land acquisition could benefit from a more 

robust consideration of real-world examples or case studies. 

For instance, the paper mentions "the acquisition of land for 

public interest" but does not go into specific examples of how 

this process has played out in practice, such as land disputes in 

particular regions. 

6.  Conclusion The conclusion highlights the imbalance between the state's 

right to control and individual property rights but does not 

offer specific, actionable policy recommendations or solutions 

to address this imbalance. 

7.  Reference Add more reputable international journals to increase impact 

and readability 
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LAND ACQUISITION FOR PUBLIC INTEREST: BALANCING STATE 
CONTROL AND INDIVIDUAL PROPERTY RIGHTS 

 
Abstract 
Land acquisition is essential for public development, but it often causes disputes over 
land rights and compensation when governments acquire land for economic and 
infrastructural projects. This research aims to address the challenges in land 
acquisition, particularly focusing on the shift from land "management" to land 
"ownership" in development projects. The study seeks to highlight issues related to 
coercion, inadequate compensation, and the lack of proper consideration for individual 
landowners during the acquisition process. This study employs doctrinal research, 
using a combination of the statutory approach to analyze the balance between the 
State's control and individual property rights in land acquisition, and the case approach 
to assess the practical impact of legal norms. The study finds that while land 
acquisition is legally grounded in principles of land control and protection for 
landholders, its implementation often fails to respect the rights of individual 
landowners. Issues of coercion and inadequate compensation persist, and the shift 
from land management to ownership in development activities exacerbates these 
problems. Simplifying the land acquisition bureaucracy while maintaining respect for 
land rights, fairness, and caution is essential for a more just and efficient process, 
aligning with principles of justice and proper compensation. 
Keywords: Land Acquisition, Public Development, Property Rights, Compensation, 
Legal Challenges 

 
 

INTRODUCTION 
The meaning of balance in the context of land rights is equivalence/equality in 

owning, controlling and utilizing land for people or individuals. Likewise, in the 
constitution protected by the 1945 Constitution, in Article 28H paragraph (4) it states, 
"everyone" has the right to personal property and such property rights may not be 
taken over arbitrarily by others. Article 28J states that everyone is obliged to respect 
the human rights of others and is willing to have their rights limited for the sake of 
realizing the human rights of others.1 he implication of the balance in land rights, as 
outlined in the 1945 Constitution, underscores the importance of equality in 
ownership, control, and utilization of land. This balance ensures that individuals' 
property rights are protected from arbitrary confiscation, as guaranteed in Article 28H. 
However, the constitution also emphasizes that the exercise of these rights may be 
limited when necessary to uphold the rights of others, as stated in Article 28J. 
Therefore, land acquisition processes must carefully consider both individual property 
rights and the public interest, ensuring that landholders' rights are respected while 
facilitating development for the common good. 

 
1 Kleden, M. G. (2008). Hak Asasi Manusia dalam Masyarakat Komunal Kajian atas Konsep HAM dalam 

Teks-teks Adat Lamaholot dan Relevansinya dengan Ham dalam Bab XA UUD 1945. Yogyakarta: 

Lama Lera. 
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Moreover, property rights are fundamental rights for every individual.2 
Therefore, Indonesian citizens have an obligation to respect the basic rights of others. 
This underscores that Indonesian human rights, including land rights, must be 
balanced with the fundamental principles of land management.3 Land rights held by 
individuals cannot be justified for personal use solely, particularly when it causes harm 
to society and the state. However, this does not mean that individual interests will be 
entirely subordinated to public interests. Law Number 5 of 1960 concerning Basic 
Regulations on Agrarian Principles (Basic Agrarian Law) also acknowledges individual 
interests, emphasizing that the interests of society and individuals must be balanced 
to achieve the ultimate goals of prosperity, justice, and happiness for both individuals 
and the broader community. 

Regarding the provisions above, as a manifestation of the nature of a state 
based on the rule of law based on Pancasila, especially the principle of just and civilized 
humanity, in obtaining land owned by individuals or communities needed for 
development must be protected. However, with the argument that all land rights have 
a social function, land owned by individuals or communities needed for development 
of public interests related to the existence of development programs that require land, 
such as infrastructure for public interests, there has been a legal disproportion 
between the objectives of the law and implementation in the field of land law.4 As a 
result of this misinterpretation, various demands and actions actually create conditions 
that reduce legal certainty for the development actors themselves.5 

Land acquisition by the state for public interest can only be carried out if it is 
based on the authority granted by law. However, the meaning of "controlled" is 
interpreted as if it gives unlimited authority to the government so that in its 
implementation it causes dissatisfaction among the wider community.6 It is not 
uncommon for there to be a policy of land acquisition in the implementation of 
development for the public interest, both carried out by the government and the 
private sector, often becoming one of the causes of land disputes. This problem is 
caused by spatial planning often being translated into policies that tend to be oriented 
towards fulfilling the function of land, such as the allocation of roads, bridges, and 

 
2 Hariyanto, H., Azizah, M., & Nurhidayatuloh, N. (2024). Does the Government’s Regulations in Land 

Ownership Empower the Protection of Human Rights?. Journal of Human Rights, Culture and Legal 
System, 4(2), 391-421. 

 
3 Sukanti, A. (2003). Konsep Yang Mendasari Penyempurnaan Hukum Tanah Nasional, Pidato Upacara 

Pengukuhan Guru Besar Tetap Dalam Ilmu Hukum Agraria. Depok: Fakultas Hukum Universitas 

Indonesia. 
4 Hajati, S., Winarsi, S., Nugraha, X., Ikbar, R.D., and Felicia, S.A. "Land Acquisition for the Public 

Interest as an Alternative to Building a Food Estate in Indonesia: An Effort to Achieve Proportional 
Justice." World Journal of Entrepreneurship, Management and Sustainable Development 19, no. 1–2 

(2023): 3–14; 136–156; Putri, N.E., Helmi, Noer, M., and Yossyafra. "Social Risk Assessment of Land 

Acquisition for the Construction of the Sicincin-Padang Toll Road Section, West Sumatra, Indonesia." 
Kasetsart Journal of Social Sciences 45, no. 1 (2024): 167–180 

5 Sihombing, I. E. (2013). Pencabutan Hak atas Tanah Dipandang dari Konsepsi Hukum Tanah Nasional 
(Pemahaman dari Falsafah Komunalistik Religius). Jakarta: Disertasi (Thesis) Universitas Trisakti; 

Wiryani, F., and Najih, M. "The Criticism of Land Procurement Law to Improve Landowners Welfare 
in Indonesia." Sriwijaya Law Review 5, no. 2 (2021): 175–191. 

6 Harsono, B. (2007). Hukum agraria Indonesia: sejarah pembentukan undang-undang pokok agraria, 
isi dan pelaksanaannya. Jakarta: Djambatan. 
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buildings.7 Meanwhile, the unclear status of land ownership rights is a problem that 
often leads to land ownership conflicts in the community. This study will examine how 
the balance between the right to control the state and the protection of individual 
property rights in land acquisition for the public interest so as to obtain justice in a 
balanced position. 

Previous research on land acquisition has primarily focused on the legal 
frameworks and procedures that govern the state's authority to acquire land for public 
interest,8 including the using of land bank to provide legal certainty for effective land 
management of public interest.9 However, there remains a gap in understanding how 
the balance between the state's right to control and the protection of individual 
property rights can be practically achieved, especially in the face of public 
dissatisfaction and land disputes.10 While earlier studies have explored the causes of 
land disputes and the role of spatial planning,11 limited attention has been given to 
how these factors interact to affect justice and equity in land acquisition.12 This 

 
7 Mesgar, M., and Ramirez-Lovering, D. "Informal Land Rights and Infrastructure Retrofit: A Typology 

of Land Rights in Informal Settlements." Land 10, no. 3 (2021): 273; Priyanta, M., and Zulkarnain, 

C.S.A. "Sustainable Infrastructure Legal Policy in Indonesia: A National Strategic Project Approach for 
National Development." Sriwijaya Law Review 7, no. 1 (2023): 1–18; Rohman, M.A. "Assessment of 

the Government’s Role Performance in Public-Private Partnership (PPP) Toll Road Projects in 
Indonesia." Journal of Financial Management of Property and Construction 27, no. 2 (2022): 239–

258. 
8 Meckelburg, Rebecca, and Agung Wardana. "The political economy of land acquisition for development 

in the public interest: The case of Indonesia." Land Use Policy 137 (2024): 107017; Widiyono, Try, 

and Md Zubair Kasem Khan. "Legal Certainty in Land Rights Acquisition in Indonesia’s National Land 
Law." Law Reform 19, no. 1 (2023): 128-147. 

9 Roestamy, M., Martin, A.Y., Rusli, R.K., and Fulazzaky, M.A. "A Review of the Reliability of Land Bank 
Institution in Indonesia for Effective Land Management of Public Interest." Land Use Policy 120 

(2022): 106275; Ismal, R. "Constructing Sukuk-Linked Awqaf (Endowment) Model." International 
Journal of Islamic and Middle Eastern Finance and Management 17, no. 5 (2024): 871–882; Sharon, 
G., Hutama, B.A., Hudiyarahma, A.R., and Yustitianingtyas, L. "Depiction of Public Interest Theory 

Based on Welfare Economic Concept in Indonesia Regulation." Yustisia 11, no. 2 (2022); Subekti, 
Rahayu, Adi Sulistiyono, Diah Pawestri Maharani, and I. Gusti Ayu Gangga Santi Dewi. "The urgency 

of the legal strategy of abandoned-land use through the formation of land bank in Indonesia." Cogent 
Social Sciences 9, no. 1 (2023): 2239050; Lisdiyono, Edy. "Land Procurement for Public Interest and 
Spatial Planning: Legal and Juridical Implications." Lex Publica 4, no. 2 (2017): 768-774; 

10 Permadi, Iwan, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid Ahmad. 
"Resolving Disputes Arising from Land Acquisition for Public Purposes Involving Indigenous Peoples 

in the Nusantara Capital Region." Journal of Law and Legal Reform 5, no. 2 (2024): 705-748. 
11 Gunawan, H., T. Setyawati, T. Atmoko, F. Pattiselanno, and W. Kuswanda. "A Review of Forest 

Fragmentation in Indonesia under the DPSIR Framework for Biodiversity Conservation Strategies." 

Global Ecology and Conservation 51 (2024): e02918; Asdak, C., and Y. Yulizar. "Transboundary Water 
Resources Management and Food Security: An Indonesian Perspective." World Water Policy 10, no. 

2 (2024): 553–565; Surya, S. M., N. Kurniati, H. Imamulhadi, and M. Priyanta. "Legal Aspects of 
Granting Land Rights for the Bajo Tribe in the Coastal Areas of Indonesia." Coastal Management 52, 

no. 1–2 (2024): 1–16; Rahman, H., R. A. Hidayat, A. Y. Nofrizal, I. Wilastra, and A. F. R. Nasution. 

"Priority Corridor Zone for Human-Tiger Conflict Mitigation: A Landscape Connectivity Approach in 
West Sumatra Region, Indonesia." Journal for Nature Conservation 76 (2023): 126501; Priyanta, M., 

and C. S. A. Zulkarnain. "Sustainable Infrastructure Legal Policy in Indonesia: A National Strategic 
Project Approach for National Development." Sriwijaya Law Review 7, no. 1 (2023): 1–18; Wen, W., 

K. Samudera, L. Adrianto, M. S. Brancato, and A. White. "Towards Marine Spatial Planning 
12 Roestamy, M., Martin, A.Y., Rusli, R.K., and Fulazzaky, M.A. "A Review of the Reliability of Land Bank 

Institution in Indonesia for Effective Land Management of Public Interest." Land Use Policy 120 

(2022): 106275. 
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research aims to fill this gap by investigating how to balance these competing interests 
to ensure fair and just outcomes for both the state and landowners, focusing on the 
potential for achieving proportional justice in the land acquisition process.13 

 
 

RESEARCH METHODS  
This study uses several approaches, namely: First, the statutory approach 

(Statute Approach), which is needed to analyze the balance between the State's right 
to control and the protection of individual rights in land acquisition for public interest.14 
Through the statutory approach, the balance between the State's right to control and 
the protection of individual property rights in land acquisition for public interest will be 
understood. Second, the case approach (Case Approach) which is used to obtain an 
overview of the impact of the normative dimension in legal rules in legal practice and 
to use the results of its analysis as input and legal explanation.15  

Guided by the research problems as stated above, this study uses doctrinal 
research (norm research), namely research that focuses on studying the rules or 
norms in positive law or seeking the formulation of legal doctrine by analyzing existing 
legal rules.16 Namely, legal norms contained in laws and regulations in the land sector, 
consisting of laws, government regulations, presidential regulations, presidential 
decrees, regulations of state ministers/Head of the National Land Agency, ministerial 
decrees, and court decisions related to research problems on the balance between 
state control rights and protection of individual property rights in land acquisition for 
public interests, legal protection of individual rights in land acquisition for public 
interests and how to implement and resolve consignments in land acquisition for public 
interests. 

The research instrument used to support secondary data is an interview related 
to consignment cases. To obtain valid information about the balance between the 
state's right to control and the protection of individual property rights in land 
acquisition for the public interest, legal protection of individual rights. The author 
interviewed informants who were victims in land acquisition for the public interest. 
The data analysis to be carried out is a descriptive analysis. The data obtained, 
collected in the manner described above, will be systematically arranged to then be 
analyzed qualitatively and finally written what should be done (perspective). Positive 
norms that will be the goal of legal certainty are analyzed to determine the value of 
justice, balance, and the interests of the people. The analysis of primary data that is 
strengthened by normative analysis is what can finally show the absence of a balance 
between the state's right to control and the protection of individual property rights. 

 

 
13 Salsabila, A.P., and Riandini, V.A. "Meaning of Public Interests and Business-Economic Legal Interests 

in Development (Case Study of the Development of PT Semen Indonesia in Rembang)." Lex Scientia 
Law Review 3, no. 1 (2019): 87–102; Priyanta, M., and Zulkarnain, C.S.A. "Sustainable Infrastructure 
Legal Policy in Indonesia: A National Strategic Project Approach for National Development." Sriwijaya 
Law Review 7, no. 1 (2023): 1–18. 

14 Tehupeiory, A. (2021). Bahan Ajar, Metode Penelitian Hukum. Jakarta: UKI Pres. 
15 Chynoweth, P. (2008). Advance Research Method in the Building Environment ed Knight and AL 

Ruddock. Oxford: Wiley-Blackwell. 
16 Wignjosoebroto, S. (2002). Hukum: Paradigma, metode dan dinamika masalahnya. Jakarta: Elsam 

dan Hilma. 
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Results and Discussion 
The Governance of Land: Global Capitalism and Agrarian Conflict 
The governance of land involves complex interactions between state authority, private 
interests, and social equity, particularly in contexts of land acquisition and land 
grabbing. Dunlap discusses how land grabbing, fueled by the green economy and 
ecological policies, contributes to ecological conflict and further marginalizes local 
communities in developing countries.17 Illien emphasizes that in Laos and Rwanda, 
coffee cultivation and agrarian issues are seen through a bottom-up perspective, 
highlighting the role of local communities in resisting land dispossession driven by 
capitalist agrarian systems.18 Grajales and Toukpo explore how deforestation and 
agrarian capitalism in Côte d'Ivoire, exacerbated by the legacy of war, have led to 
significant land conflicts, particularly in the cocoa sector.19 Eke analyzes the ongoing 
conflict between Fulani herders and village landowners in Ghana, linking the disputes 
to capitalism, climate change, and peasant struggles over access to land.20 García and 
Wong examine the political economy of deforestation in the Colombian Amazon, where 
the expansion of agribusiness, driven by capitalist interests, leads to widespread land 
conflicts and environmental degradation.21 In addition, Navarrete-Cruz et al. review 
the connection between agrarian change, land dispossession, and the armed conflict 
in Colombia, showing how land grabbing for resource extraction deepens social 
inequalities and violence in the region.22 Fletcher highlights that the tourism industry, 
as part of global capitalism, is not exempt from its role in deepening land conflicts, 
playing a significant role in shaping land use and acquisition patterns, often prioritizing 
capital accumulation over social and environmental considerations.23 These 
demonstrate how global capitalist forces influence land governance, often intensifying 
conflicts over land in developing countries. In this context, Karjoko et al. emphasize 
the need for a scientific paradigm that underpins the development of land acquisition 
laws, arguing that legal frameworks must ensure fairness while addressing power 
imbalances.24  
Borras et al. argue that land governance at the global level is increasingly influenced 
by changing agricultural contexts and competing political interests, with land grabbing 
posing a significant challenge to equitable land distribution.25 Bozeman adds that 

 
17 Dunlap, X. This System is Killing Us: Land Grabbing, the Green Economy and Ecological Conflict, 1–

256. 2024. 
18 Illien, P. "Coffee and the Agrarian Questions in Laos and Rwanda: Taking a Bottom-Up Perspective." 

Journal of Rural Studies 106 (2024): 103201. 
19 Grajales, J., and O. Toukpo. "Making Green Cocoa: Deforestation, the Legacy of War, and Agrarian 

Capitalism in Côte d'Ivoire." Journal of Agrarian Change (2024). 
20 Eke, S. "Conflict Between Fulani Herders and Village Landowners in Ghana: Capitalism, Climate 

Change, and Peasant Struggles." Third World Quarterly 45, no. 13 (2024): 2019–2037. 
21 García, P. A. S., and G. Y. Wong. "The Political Economy of Deforestation in the Colombian Amazon." 

Journal of Political Ecology 31, no. 1 (2024): 178–199. 
22 Navarrete-Cruz, A., A. Birkenberg, and R. Birner. "Agrarian Change and Land Dispossession Linked 

to the Armed Conflict in Colombia – A Review." Third World Quarterly 44, no. 7 (2023): 1526–1545. 
23 Fletcher, R. "Sustaining Tourism, Sustaining Capitalism? The Tourism Industry's Role in Global 

Capitalist Expansion." Tourism Geographies 13, no. 3 (2011): 443–461. 
24 Karjoko, L., Rosidah, Z.N., and Gusti Ayu Ketut Rahmi Handayani, I. "Refleksi Paradigma Ilmu 

Pengetahuan Bagi Pembangunan Hukum Pengadaan Tanah." Bestuur 7, no. 1 (2019): 1–14. 
25 Borras, S.M., Franco, J.C., and Wang, C. "The Challenge of Global Governance of Land Grabbing: 

Changing International Agricultural Context and Competing Political Views and Strategies." 

Globalizations 10, no. 1 (2013): 161–179. 
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public interest and values must counterbalance economic individualism in land 
governance, ensuring that public benefits do not diminish in favor of private profits.26 
In the context of agrarian conflict, Lucas and Warren explore how state control over 
land in Indonesia intersects with grassroots struggles for land rights, highlighting the 
tensions between state development priorities and local demands for land access.27 
Similarly, Caldeira describes how social movements, such as the Landless People’s 
Movement (MST) in Brazil, reflect broader struggles over land ownership and its 
transformative power.28 Roudart and Mazoyer provide a historical lens on large-scale 
land acquisitions, illustrating how such transactions often lead to social and economic 
inequality.29 Li discusses the risks associated with transnational farmland investments, 
which can exacerbate global inequities in land control.30 Rigg et al. highlight the 
persistence of smallholder agriculture in East and Southeast Asia as a resistance to 
larger-scale land acquisitions that threaten food security and community livelihoods.31 
Lastly, Yoshino et al. examine attitudes toward land acquisition in Indonesia, 
emphasizing the challenges of reconciling state interests with the rights of individual 
landowners.32  

This highlights a key challenge: how to reconcile the interests of the state, 
private sector, and local communities. While large-scale land acquisitions are often 
presented as necessary for economic development, they can lead to the 
marginalization of local landowners and exacerbate social inequalities. These 
acquisitions frequently prioritize sectors such as industry, forestry, and mining, which 
dominate access to land, often to the detriment of agricultural communities and 
indigenous groups. Consequently, this results in the concentration of land ownership 
and the erosion of individual land rights, leaving many vulnerable to displacement and 
injustice.33 

 
 
26 Bozeman, B. Public Values and Public Interest: Counterbalancing Economic Individualism. 2007. 1–

214. 
27 Lucas, A., and Warren, C. Land for the People: The State and Agrarian Conflict in Indonesia. 2013. 

1–39. 
28 Caldeira, R. "'My Land, Your Social Transformation': Conflicts within the Landless People Movement 

(MST), Rio de Janeiro, Brazil." Journal of Rural Studies 24, no. 2 (2008): 150–160. 
29 Roudart, L., and Mazoyer, M. "Large-Scale Land Acquisitions: A Historical Perspective." International 

Development Policy 6 (2016): 3–29. 
30 Li, T.M. "Transnational Farmland Investment: A Risky Business." Journal of Agrarian Change 15, no. 

4 (2015): 560–568. 
31 Rigg, J., Salamanca, A., and Thompson, E.C. "The Puzzle of East and Southeast Asia's Persistent 

Smallholder." Journal of Rural Studies 43 (2016): 118–133. 
32 Yoshino, N., Parinduri, R.A., and Oishi, Y. "Attitudes Toward Land Acquisition in Indonesia." In Land 

Acquisition in Asia: Towards a Sustainable Policy Framework, 57–79. 2019. 
33 Nwankwo, C. Famous. "Perceptions of Injustices in the Struggle for Scarce Critical Lands: Farmer-

Herder Conflict and Violence Escalation in the Benue-Nasarawa Borderland." World Development 186 

(2025): 106824; Hidalgo, R. A. P. "The Indigenous Peoples in Mexico City: A Multiplicity of Social, 

Spatial, and Environmental Injustices | Els Pobles Originaris a la Ciutat de Mèxic: Una Multiplicitat 
d'Injustícies Socials, Espacials i Ambientals." Scripta Nova 28, no. 2 (2024): 173–195; Bodwitch, H., 

A. M. Song, O. Temby, M. Bailey, and G. M. Hickey. "Why New Zealand's Indigenous Reconciliation 
Process Has Failed to Empower Māori Fishers: Distributional, Procedural, and Recognition-Based 

Injustices." World Development 157 (2022): 105894; Kalabamu, F. T. "Land Tenure Reforms and 
Persistence of Land Conflicts in Sub-Saharan Africa – The Case of Botswana." Land Use Policy 81 

(2019): 337–345; Chandranegara, I.S., and Cahyawati, D.P. "Conflict of Interest Prevention Clause 

in the Constitution: The Study of the Indonesian Constitution." Heliyon 9, no. 3 (2023): e14679. 
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The orientation of large-scale land acquisition results in the concentration of 
land ownership on the one hand, and on the other hand the absence of agrarian law 
functions to provide protection for individual property rights to their land, so that 
access to strategic lands is dominated by limited groups for example: industry, 
forestry, mining, plantations, manufacturing, housing, and entertainment. Land that 
functions socially is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the wider community's access to land being 
left behind, which in turn, on a macro scale, the agrarian sector is increasingly left 
behind compared to other sectors.  

For instance in Indonesia, as a result, now there are parties who are demanding 
the abolition of the state's control rights institution, which is based on the 1945 
Constitution.34 In fact, the authority stated in Article 2 of Basic Agrarian Law, even 
though in the laws of the countries concerned there is no statement as formulated in 
the Article, with various regulations and restrictions on that authority, it is in any 
country in relation to the existing land. Land acquisition by the state for the public 
interest can only be carried out if it is based on the authority granted by law. It turns 
out that the authority to procure land for public interest is not expressly granted by 
the 1945 Constitution. Therefore, this was done by expanding the interpretation of 
Article 33 paragraph (3) of the 1945 Constitution regarding the authority to regulate 
(beleid-regel) and manage (beheersdaad) land throughout the territory of Indonesia.35 
Hans Kelsen, as quoted by Gunanegara, stated that land, as a form of natural 
resource, is a territory that serves as a basic element of a country. Land should not 
only be seen as a territory but as an integrated part of it. This means that land 
represents complete and exclusive sovereignty, which must be guarded, maintained, 
and regulated. Land is the personification of a country's sovereignty and a source of 
the people's prosperity. Based on this, the state holds the authority (or right) to 
oversee land within its territory, which includes the authority to regulate the "legal 
relations" between individuals and land. Regulating these legal relations means that 
the state has the authority to grant land rights to its citizens, but it also holds the 
power to revoke (take over) individual (private) rights. In the Indonesian context, it 
can be concluded that the state's authority to grant and revoke land rights is based 
on an expanded interpretation of Article 33, paragraph (3) of the 1945 Constitution, 
which is correlated with Article 2, paragraph (2) of the Basic Agrarian Law Number 5 
of 1960, giving the state the power to control state land. 
The Legal Framework of Land Acquisition for Public Interest in Indonesia  

State authority must be limited to two things. First, matters regulated by the 
state must not result in violating human rights guaranteed by the 1945 Constitution. 
Regulations that can be against an interest and cause losses to another party are one 
form of such violation. A person who gives up his land rights must receive legal 
protection and fair compensation for the sacrifice. Second, restrictions that are 
substantive, in the sense that regulations made by the state must be relevant to the 
objectives to be achieved, namely for the greatest possible prosperity of the people. 
The private sector because it concerns public welfare which is full of service missions. 

 
 
34 Harsono, B. (2002). Menuju Penyempurnaan Hukum Tanah Dalam Hubungannya Dengan Tap MPR 

RI No. IX/MPR. Jakarta: Universitas Tri Sakti. 
35 Negara, G. (2008). Rakyat dan Negara, dalam pengadaan tanah untuk pembangunan. Jakarta: 

Tatanusa. 
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Delegation to the private sector which is part of society will create a conflict of interest 
and therefore is not possible. 

Related to one of the basic principles in living together is that common interests 
must be prioritized over individual or personal and group interests. It does not mean 
that individual interests will be completely suppressed by public interests. Basic 
Agrarian Law also takes into account individual interests. For this reason, public 
interests and individual interests must balance each other, until finally the main goal 
is achieved, namely to bring prosperity, happiness and justice to the state and the 
people, in the framework of a just and prosperous society. Then to provide legal 
certainty regarding land rights for the people. This is stated in the general explanation 
of Basic Agrarian Law regarding the Basics of Agrarian Law.36 

With the acquisition of land for public interest, with the existence of 
development programs that require land, then the development carried out as an 
effort to achieve the main objective of land control certainly requires land, such as 
infrastructure development for public interest. For that, the state that has authority 
over land, according to the 1945 Constitution, regulates the basic rights of individuals 
as citizens while protecting human rights together. Strengthening the regulation of 
human rights together reduces the authority of the state over the basic rights of 
individuals as citizens, for example the protection of individual property rights as 
regulated in Article 28G in conjunction with Article 28H paragraph (4) which states, 
"everyone has the right to protection of themselves, their families, honor, dignity, and 
property under their control". Furthermore, they also receive a guarantee of legal 
protection as regulated in Article 28H paragraph (4) which states, "everyone has the 
right to have a guarantee of personal property rights and the right to such may not 
be taken over arbitrarily by anyone". Therefore, the implementation of the state's right 
to control is returned to the agrarian legal policy which is expressly stated in Article 
33 paragraph (3) of the 1945 Constitution, but in its journey, by using the concept of 
the state's right to control, agrarian politics develops the process of marginalizing the 
position of the 1960 Basic Agrarian Law as the parent. On the one hand by developing 
it as another law, and on the one hand by developing various other basic laws. By 
implementing land acquisition for the public interest, the problem that is prone to 
giving rise to conflict in land acquisition for the development of the concentration of 
land control is in forest control, the basis of which is given by the government through 
forest control rights for private companies and the implementation of production forest 
areas based on forest use agreements (TGHK) which are controlled by Perhutani. 

With the state's right to control land acquisition for public interest, the authority 
of the state's right to control is to regulate and organize the allocation, use, supply, 
and maintenance of the earth, water, and space as regulated in Article 14 of Basic 
Agrarian Law Number 5 of 1960, which is not further translated into sectoral interests. 
The phenomenon that has emerged so far is that spatial planning in Indonesia is not 
carried out in an integrated manner. Each sector related to the arrangement of the 
earth, water, and space and the natural resources contained therein has its own spatial 
planning. This condition gives rise to a policy of land acquisition in the implementation 
of land acquisition for development activities, both carried out by the government and 
the private sector, often becoming one of the causes of land disputes. 

 
36 Sumiati, H., & Kadaryanto, B. (2021). Kepastian Hukum Sertifikat Hak Milik Atas Tanah Dalam Hukum 

Pertanahan Indonesia. Yustisia Merdeka: Jurnal Ilmiah Hukum, 7(2), 135-145. 
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The orientation of large-scale land acquisition has resulted in the concentration 
of land ownership on the one hand, and on the other hand the absence of an agrarian 
function to protect the rights of land owners as individuals and communities so that 
access to land is limited. Strategic land for individuals is dominated by limited groups, 
namely the government and the private sector. Land that has a social function is not 
fully implemented in the field, on the contrary, land commercialization occurs, which 
results in the lag of individual and wider community access to land. The state's right 
to control has great power, which is much greater than that of individuals or individuals 
and communities. Power here shows that the state has the authority to determine 
how to allocate and how to act and how to take individual ownership rights to land. 
This is because there is no right that stands alone apart from the rights of the state. 
Furthermore, the state's right to control based on constitutional authority, which is 
based on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible 
to carry out land acquisition for the public interest. Philosophically, land that concerns 
the livelihoods of many people is controlled by the state and used as much as possible 
for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, 
and utilize land arises to take over individual rights to land for development in the 
public interest. This shows that the 1945 Constitution, which regulates the protection 
of individual property rights to land, has been neglected. For this reason, protection 
of rights for individuals regarding their rights and obligations is needed as stated in 
Basic Agrarian Law, that the interests of society (general) and individual interests must 
balance each other. 

Balancing the state's right to control land with the protection of individual rights 
in the procurement of land ownership is essential. Every land procurement activity 
must adhere to the applicable principles regarding land control and ownership, as well 
as the protection provided by national land law to land rights holders. The control and 
use of land by any individual, for any purpose, must be based on land rights granted 
by the National Land Law. Furthermore, controlling and using land without a legal 
basis (i.e., illegally) is not justified and is subject to criminal sanctions. The control 
and use of land, when based on the rights granted by the National Land Law, is 
protected by law from interference by any party, whether other members of society 
or authorities, provided the interference lacks legal justification. In this context, the 
law provides various legal means to overcome existing disturbances, namely: 

1. Disturbance by fellow community members: civil lawsuit through the 
district court or request protection from the Regent/Mayor according to 
Law Number 51 Prp of 1960. 

2. Disturbance by the authorities: lawsuit through the general court or 
state administrative court. 

 
Under normal circumstances, the acquisition of land, which is required by 

anyone and for any purpose (including public interest projects), must be carried out 
through deliberation to reach an agreement. This agreement should cover both the 
transfer of the land to the party in need and the compensation to which the holder of 
the land rights is entitled. In connection with the above, under normal circumstances, 
there is no justification for any form of coercion by any party against the holder of the 
land rights, compelling them to hand over their land or accept compensation they do 
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not agree to. This includes the use of the 'payment offer followed by consignment to 
the district court' procedure, as regulated in Article 1404 of the Civil Code. 

In compelling circumstances, if the land in question is needed for the 
implementation of public interests and it is not possible to use other land, and the 
deliberations held do not result in an agreement, forced acquisition may be carried 
out. This means that it does not require the consent of the rights holder, using the 
'rights revocation' procedure regulated in Law Number 20 of 1961. In the acquisition 
or taking of land, whether based on mutual agreement or through the revocation of 
rights, the rights holder's land, buildings, and plants are included, along with any other 
losses suffered as a result of the transfer of the land. Lastly, the form and amount of 
compensation, when land is needed for public interests and rights are revoked, must 
ensure that the former rights holder does not experience a decline in their social status 
or economic level. 

Based on these principles, individuals can be forced to release their land for 
public interest. For example, compensation for land rights in the release of rights for 
individuals to build the East Flood Canal infrastructure in East Jakarta, that the state's 
right to control gives too much power so that there is an imbalance between the state's 
right to control and the protection of individual property rights, where the recognition 
of individual property rights to land in terms of compensation does not find a meeting 
point between the two interests. The provisions governing the amount of 
compensation from a legal aspect, both the interests of the government as a land user 
and the interests of the land owner as the party charged, want the continuation of 
their lives from the results of the replacement of their land release. This balanced 
interest must be the basis for replacing land for the public interest, which provides 
justice for the recognition of property rights for individuals in accordance with their 
dignity as human beings, because the land problem is a problem that is very touching 
on justice because the nature of land is rare and limited and is a basic need for every 
human being.  
Towards a Just Land Acquisition Policy: Balancing State Control and 
Individual Property Rights 

It can be concluded that the balance between state rights and individual rights 
when referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) 
in conjunction with Article 2 paragraph (1) of Basic Agrarian Law Number 5 of 1960 
with the background of the philosophical meaning contained in the provisions of the 
1945 Law in Article 33 paragraph (3) in conjunction with Article 2 paragraph 1 of Basic 
Agrarian Law Number 5 of 1960, then in agrarian legal policy if traced from the 1945 
Constitution and Basic Agrarian Law Number 5 of 1960 there are two things that have 
a correlation. First; the earth, water and natural resources are controlled in the sense 
that they are regulated as well as possible by the State. Second; control by the state 
or state rights are aimed at building the prosperity of the people, then in Basic Agrarian 
Law Number 5 of 1960 several legal policies are found such as recognition of 
customary rights and other rights of control over land. The words "controlled by 
control by the state or state rights" here cannot be interpreted that the state directly 
becomes the owner of all natural resources. Controlling in law is defined as regulating 
"because individual property rights" are still recognized as ordered in Article 28H 
paragraph (4) of the 1945 Constitution which states, "everyone has the right to have 
personal property rights and such property rights may not be taken over arbitrarily by 
anyone." According to the author, to balance this, there are provisions regulated in 
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Article 33 paragraph (3) of the 1945 Constitution concerning state rights which allow 
the state to revoke land rights for the public interest. However, these provisions cannot 
simply be applied by the state considering the limitations of power derived from the 
right to control from the state which exist in the legal principles of our country, 
complemented by the principle of just and civilized humanity rather than the principle 
and provisions of its implementing legislation. Obtaining land owned by anyone for 
any purpose and by anyone must be done through deliberation with the land owner 
to reach an agreement, both regarding the surrender of the land and the 
compensation. Only in compelling circumstances, if deliberation fails to reach an 
agreement, can land needed to carry out a public interest project be taken by force, 
through procedures regulated by law, known as revocation of rights. However, even 
if it is needed for the public interest, there is a general principle that is universal in 
nature, applicable to every country of law, regarding the form and amount of 
compensation, namely that by taking his land, the former rights holder's condition 
may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the 
provisions stipulated in the legal principles of our country and must not conflict with 
human rights. The provisions of state rights stipulated in the 1945 Constitution must 
be seen as a general and special relationship. In general, every person or individual 
has the right to have property rights, but in special circumstances for the public 
interest, individual property rights can be taken by the state in a non-arbitrary manner. 
This means that if individual property rights are needed for the public interest, then 
individual property rights must be defeated, this means that individual property rights 
are not absolute. In its implementation, to defeat individual rights from the public 
interest using the "right to control" by the state, this is where the populism of Basic 
Agrarian Law Number 5 of 1960 lies, which places the interests of the people together 
as pressure without being allowed to eliminate individual rights alone. The term control 
in the constitution does not mean becoming a direct owner, but rather regulates how 
property rights occur and how to change those property rights into other rights for 
other parties for the public interest.  

The problem that often arises is the shift in the use of control rights that are 
based on "regulating" to "owning" in implementing economic development programs 
that are oriented towards growth, thus giving rise to other problems such as the failure 
to properly pay attention to individual lands that are used for development purposes. 
According to the author, there must be a point of balance between the two interests 
between the state's control rights and the protection of individual property rights, this 
balanced interest is the basis for land acquisition for the public interest that provides 
justice and benefits to the community.  

Justice is an equal distributor among equals.37 Justice is a complex balancing 
process that moves between various factors including equality. Thus, legal protection 
in land acquisition for public interest lacks balance, proportionality, and harmony 
between the state's right to control and the protection of individual property rights. 
Justice put forward by John Rawls in relation to the transfer of land for public interest 
has never been felt to be fair. For some interests, there seems to be no balance 

 
37 Sumardjono, M. S. (2015). Dinamika pengaturan pengadaan tanah di indonesia: dari keputusan 
presiden sampai undang-undang. Yogyakarta: Gadjah Mada University Press. 
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between the state's right to control and the protection of individual property rights. 
On the one hand, development for public interest requires sufficient land availability, 
but on the other hand, individual rights also need land for their survival. If, for the 
sake of development, land is simply taken away, then it is clear that this ignores the 
protection of individual property rights to land. Therefore, the law that is made should 
protect individual property rights to land, to have equal rights and opportunities, to 
receive a share of the benefits of the land, both for themselves and their families, so 
that they can obtain a decent life in the concept of justice based on needs in a 
balanced position. 

 
CONCLUSION  

Based on the findings, the balance between the state's right to control and the 
protection of individual property rights in land acquisition for public interest is not 
balanced and the respect requested by citizens for individual rights to release control 
of their land to the State for development. Proportionally, this is because the 
delegation of authority for the state's right to control land gives the impression of very 
broad and large authority. In principle, land acquisition regulations provide justice for 
the rights of individuals and citizens. However, in the end, making a policy that 
regulates land acquisition for public interest depends on the maker. Policy makers are 
expected to have a correct understanding of the concept of justice and be able to 
translate the concept into various provisions. By considering the universal aspect that 
someone who has lost land for development activities for the public interest should 
not suffer from their future or better socio-economic conditions than their previous 
conditions. 

 
SUGGESTION 

There is a need to simplify bureaucracy in the field of land acquisition while still 
prioritizing the principle of caution, the principle of respect for land rights and the 
principle of justice.  
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LAND ACQUISITION FOR PUBLIC INTEREST: BALANCING STATE 
CONTROL AND INDIVIDUAL PROPERTY RIGHTS 

 
Abstract 
Land acquisition is essential for public development, but it often causes disputes over 
land rights and compensation when governments acquire land for economic and 
infrastructural projects. This research aims to address the challenges in land 
acquisition, particularly focusing on the shift from land "management" to land 
"ownership" in development projects. The study seeks to highlight issues related to 
coercion, inadequate compensation, and the lack of proper consideration for individual 
landowners during the acquisition process. This study employs doctrinal research, 
using a combination of the statutory approach to analyze the balance between the 
State's control and individual property rights in land acquisition, and the case approach 
to assess the practical impact of legal norms. The study finds that while land 
acquisition is legally grounded in principles of land control and protection for 
landholders, its implementation often fails to respect the rights of individual 
landowners. Issues of coercion and inadequate compensation persist, and the shift 
from land management to ownership in development activities exacerbates these 
problems. Simplifying the land acquisition bureaucracy while maintaining respect for 
land rights, fairness, and caution is essential for a more just and efficient process, 
aligning with principles of justice and proper compensation. 
Keywords: Land Acquisition, Public Development, Property Rights, Compensation, 
Legal Challenges 

 
 

INTRODUCTION 
The meaning of balance in the context of land rights is equivalence/equality in 

owning, controlling and utilizing land for people or individuals. Likewise, in the 
constitution protected by the 1945 Constitution, in Article 28H paragraph (4) it states, 
"everyone" has the right to personal property and such property rights may not be 
taken over arbitrarily by others. Article 28J states that everyone is obliged to respect 
the human rights of others and is willing to have their rights limited for the sake of 
realizing the human rights of others.1 he implication of the balance in land rights, as 
outlined in the 1945 Constitution, underscores the importance of equality in 
ownership, control, and utilization of land. This balance ensures that individuals' 
property rights are protected from arbitrary confiscation, as guaranteed in Article 28H. 
However, the constitution also emphasizes that the exercise of these rights may be 
limited when necessary to uphold the rights of others, as stated in Article 28J. 
Therefore, land acquisition processes must carefully consider both individual property 
rights and the public interest, ensuring that landholders' rights are respected while 
facilitating development for the common good. 

 
1 Kleden, M. G. (2008). Hak Asasi Manusia dalam Masyarakat Komunal Kajian atas Konsep HAM dalam 

Teks-teks Adat Lamaholot dan Relevansinya dengan Ham dalam Bab XA UUD 1945. Yogyakarta: 
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Moreover, property rights are fundamental rights for every individual.2 
Therefore, Indonesian citizens have an obligation to respect the basic rights of others. 
This underscores that Indonesian human rights, including land rights, must be 
balanced with the fundamental principles of land management.3 Land rights held by 
individuals cannot be justified for personal use solely, particularly when it causes harm 
to society and the state. However, this does not mean that individual interests will be 
entirely subordinated to public interests. Law Number 5 of 1960 concerning Basic 
Regulations on Agrarian Principles (Basic Agrarian Law) also acknowledges individual 
interests, emphasizing that the interests of society and individuals must be balanced 
to achieve the ultimate goals of prosperity, justice, and happiness for both individuals 
and the broader community. 

Regarding the provisions above, as a manifestation of the nature of a state 
based on the rule of law based on Pancasila, especially the principle of just and civilized 
humanity, in obtaining land owned by individuals or communities needed for 
development must be protected. However, with the argument that all land rights have 
a social function, land owned by individuals or communities needed for development 
of public interests related to the existence of development programs that require land, 
such as infrastructure for public interests, there has been a legal disproportion 
between the objectives of the law and implementation in the field of land law.4 As a 
result of this misinterpretation, various demands and actions actually create conditions 
that reduce legal certainty for the development actors themselves.5 

Land acquisition by the state for public interest can only be carried out if it is 
based on the authority granted by law. However, the meaning of "controlled" is 
interpreted as if it gives unlimited authority to the government so that in its 
implementation it causes dissatisfaction among the wider community.6 It is not 
uncommon for there to be a policy of land acquisition in the implementation of 
development for the public interest, both carried out by the government and the 
private sector, often becoming one of the causes of land disputes. This problem is 
caused by spatial planning often being translated into policies that tend to be oriented 
towards fulfilling the function of land, such as the allocation of roads, bridges, and 

 
2 Hariyanto, H., Azizah, M., & Nurhidayatuloh, N. (2024). Does the Government’s Regulations in Land 

Ownership Empower the Protection of Human Rights?. Journal of Human Rights, Culture and Legal 
System, 4(2), 391-421. 

 
3 Sukanti, A. (2003). Konsep Yang Mendasari Penyempurnaan Hukum Tanah Nasional, Pidato Upacara 

Pengukuhan Guru Besar Tetap Dalam Ilmu Hukum Agraria. Depok: Fakultas Hukum Universitas 
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4 Hajati, S., Winarsi, S., Nugraha, X., Ikbar, R.D., and Felicia, S.A. "Land Acquisition for the Public 

Interest as an Alternative to Building a Food Estate in Indonesia: An Effort to Achieve Proportional 
Justice." World Journal of Entrepreneurship, Management and Sustainable Development 19, no. 1–2 

(2023): 3–14; 136–156; Putri, N.E., Helmi, Noer, M., and Yossyafra. "Social Risk Assessment of Land 

Acquisition for the Construction of the Sicincin-Padang Toll Road Section, West Sumatra, Indonesia." 
Kasetsart Journal of Social Sciences 45, no. 1 (2024): 167–180 
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buildings.7 Meanwhile, the unclear status of land ownership rights is a problem that 
often leads to land ownership conflicts in the community. This study will examine how 
the balance between the right to control the state and the protection of individual 
property rights in land acquisition for the public interest so as to obtain justice in a 
balanced position. 

Previous research on land acquisition has primarily focused on the legal 
frameworks and procedures that govern the state's authority to acquire land for public 
interest,8 including the using of land bank to provide legal certainty for effective land 
management of public interest.9 However, there remains a gap in understanding how 
the balance between the state's right to control and the protection of individual 
property rights can be practically achieved, especially in the face of public 
dissatisfaction and land disputes.10 While earlier studies have explored the causes of 
land disputes and the role of spatial planning,11 limited attention has been given to 
how these factors interact to affect justice and equity in land acquisition.12 This 

 
7 Mesgar, M., and Ramirez-Lovering, D. "Informal Land Rights and Infrastructure Retrofit: A Typology 

of Land Rights in Informal Settlements." Land 10, no. 3 (2021): 273; Priyanta, M., and Zulkarnain, 

C.S.A. "Sustainable Infrastructure Legal Policy in Indonesia: A National Strategic Project Approach for 
National Development." Sriwijaya Law Review 7, no. 1 (2023): 1–18; Rohman, M.A. "Assessment of 

the Government’s Role Performance in Public-Private Partnership (PPP) Toll Road Projects in 
Indonesia." Journal of Financial Management of Property and Construction 27, no. 2 (2022): 239–

258. 
8 Meckelburg, Rebecca, and Agung Wardana. "The political economy of land acquisition for development 

in the public interest: The case of Indonesia." Land Use Policy 137 (2024): 107017; Widiyono, Try, 

and Md Zubair Kasem Khan. "Legal Certainty in Land Rights Acquisition in Indonesia’s National Land 
Law." Law Reform 19, no. 1 (2023): 128-147. 

9 Roestamy, M., Martin, A.Y., Rusli, R.K., and Fulazzaky, M.A. "A Review of the Reliability of Land Bank 
Institution in Indonesia for Effective Land Management of Public Interest." Land Use Policy 120 

(2022): 106275; Ismal, R. "Constructing Sukuk-Linked Awqaf (Endowment) Model." International 
Journal of Islamic and Middle Eastern Finance and Management 17, no. 5 (2024): 871–882; Sharon, 
G., Hutama, B.A., Hudiyarahma, A.R., and Yustitianingtyas, L. "Depiction of Public Interest Theory 

Based on Welfare Economic Concept in Indonesia Regulation." Yustisia 11, no. 2 (2022); Subekti, 
Rahayu, Adi Sulistiyono, Diah Pawestri Maharani, and I. Gusti Ayu Gangga Santi Dewi. "The urgency 

of the legal strategy of abandoned-land use through the formation of land bank in Indonesia." Cogent 
Social Sciences 9, no. 1 (2023): 2239050; Lisdiyono, Edy. "Land Procurement for Public Interest and 
Spatial Planning: Legal and Juridical Implications." Lex Publica 4, no. 2 (2017): 768-774; 

10 Permadi, Iwan, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid Ahmad. 
"Resolving Disputes Arising from Land Acquisition for Public Purposes Involving Indigenous Peoples 

in the Nusantara Capital Region." Journal of Law and Legal Reform 5, no. 2 (2024): 705-748. 
11 Gunawan, H., T. Setyawati, T. Atmoko, F. Pattiselanno, and W. Kuswanda. "A Review of Forest 

Fragmentation in Indonesia under the DPSIR Framework for Biodiversity Conservation Strategies." 

Global Ecology and Conservation 51 (2024): e02918; Asdak, C., and Y. Yulizar. "Transboundary Water 
Resources Management and Food Security: An Indonesian Perspective." World Water Policy 10, no. 

2 (2024): 553–565; Surya, S. M., N. Kurniati, H. Imamulhadi, and M. Priyanta. "Legal Aspects of 
Granting Land Rights for the Bajo Tribe in the Coastal Areas of Indonesia." Coastal Management 52, 

no. 1–2 (2024): 1–16; Rahman, H., R. A. Hidayat, A. Y. Nofrizal, I. Wilastra, and A. F. R. Nasution. 

"Priority Corridor Zone for Human-Tiger Conflict Mitigation: A Landscape Connectivity Approach in 
West Sumatra Region, Indonesia." Journal for Nature Conservation 76 (2023): 126501; Priyanta, M., 

and C. S. A. Zulkarnain. "Sustainable Infrastructure Legal Policy in Indonesia: A National Strategic 
Project Approach for National Development." Sriwijaya Law Review 7, no. 1 (2023): 1–18; Wen, W., 

K. Samudera, L. Adrianto, M. S. Brancato, and A. White. "Towards Marine Spatial Planning 
12 Roestamy, M., Martin, A.Y., Rusli, R.K., and Fulazzaky, M.A. "A Review of the Reliability of Land Bank 

Institution in Indonesia for Effective Land Management of Public Interest." Land Use Policy 120 

(2022): 106275. 
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research aims to fill this gap by investigating how to balance these competing interests 
to ensure fair and just outcomes for both the state and landowners, focusing on the 
potential for achieving proportional justice in the land acquisition process.13 

 
 

RESEARCH METHODS  
This study uses several approaches, namely: First, the statutory approach 

(Statute Approach), which is needed to analyze the balance between the State's right 
to control and the protection of individual rights in land acquisition for public interest.14 
Through the statutory approach, the balance between the State's right to control and 
the protection of individual property rights in land acquisition for public interest will be 
understood. Second, the case approach (Case Approach) which is used to obtain an 
overview of the impact of the normative dimension in legal rules in legal practice and 
to use the results of its analysis as input and legal explanation.15  

Guided by the research problems as stated above, this study uses doctrinal 
research (norm research), namely research that focuses on studying the rules or 
norms in positive law or seeking the formulation of legal doctrine by analyzing existing 
legal rules.16 Namely, legal norms contained in laws and regulations in the land sector, 
consisting of laws, government regulations, presidential regulations, presidential 
decrees, regulations of state ministers/Head of the National Land Agency, ministerial 
decrees, and court decisions related to research problems on the balance between 
state control rights and protection of individual property rights in land acquisition for 
public interests, legal protection of individual rights in land acquisition for public 
interests and how to implement and resolve consignments in land acquisition for public 
interests. 

The research instrument used to support secondary data is an interview related 
to consignment cases. To obtain valid information about the balance between the 
state's right to control and the protection of individual property rights in land 
acquisition for the public interest, legal protection of individual rights. The author 
interviewed informants who were victims in land acquisition for the public interest. 
The data analysis to be carried out is a descriptive analysis. The data obtained, 
collected in the manner described above, will be systematically arranged to then be 
analyzed qualitatively and finally written what should be done (perspective). Positive 
norms that will be the goal of legal certainty are analyzed to determine the value of 
justice, balance, and the interests of the people. The analysis of primary data that is 
strengthened by normative analysis is what can finally show the absence of a balance 
between the state's right to control and the protection of individual property rights. 

 

 
13 Salsabila, A.P., and Riandini, V.A. "Meaning of Public Interests and Business-Economic Legal Interests 

in Development (Case Study of the Development of PT Semen Indonesia in Rembang)." Lex Scientia 
Law Review 3, no. 1 (2019): 87–102; Priyanta, M., and Zulkarnain, C.S.A. "Sustainable Infrastructure 
Legal Policy in Indonesia: A National Strategic Project Approach for National Development." Sriwijaya 
Law Review 7, no. 1 (2023): 1–18. 

14 Tehupeiory, A. (2021). Bahan Ajar, Metode Penelitian Hukum. Jakarta: UKI Pres. 
15 Chynoweth, P. (2008). Advance Research Method in the Building Environment ed Knight and AL 

Ruddock. Oxford: Wiley-Blackwell. 
16 Wignjosoebroto, S. (2002). Hukum: Paradigma, metode dan dinamika masalahnya. Jakarta: Elsam 
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Results and Discussion 
The Governance of Land: Global Capitalism and Agrarian Conflict 
The governance of land involves complex interactions between state authority, private 
interests, and social equity, particularly in contexts of land acquisition and land 
grabbing. Dunlap discusses how land grabbing, fueled by the green economy and 
ecological policies, contributes to ecological conflict and further marginalizes local 
communities in developing countries.17 Illien emphasizes that in Laos and Rwanda, 
coffee cultivation and agrarian issues are seen through a bottom-up perspective, 
highlighting the role of local communities in resisting land dispossession driven by 
capitalist agrarian systems.18 Grajales and Toukpo explore how deforestation and 
agrarian capitalism in Côte d'Ivoire, exacerbated by the legacy of war, have led to 
significant land conflicts, particularly in the cocoa sector.19 Eke analyzes the ongoing 
conflict between Fulani herders and village landowners in Ghana, linking the disputes 
to capitalism, climate change, and peasant struggles over access to land.20 García and 
Wong examine the political economy of deforestation in the Colombian Amazon, where 
the expansion of agribusiness, driven by capitalist interests, leads to widespread land 
conflicts and environmental degradation.21 In addition, Navarrete-Cruz et al. review 
the connection between agrarian change, land dispossession, and the armed conflict 
in Colombia, showing how land grabbing for resource extraction deepens social 
inequalities and violence in the region.22 Fletcher highlights that the tourism industry, 
as part of global capitalism, is not exempt from its role in deepening land conflicts, 
playing a significant role in shaping land use and acquisition patterns, often prioritizing 
capital accumulation over social and environmental considerations.23 These 
demonstrate how global capitalist forces influence land governance, often intensifying 
conflicts over land in developing countries. In this context, Karjoko et al. emphasize 
the need for a scientific paradigm that underpins the development of land acquisition 
laws, arguing that legal frameworks must ensure fairness while addressing power 
imbalances.24  
Borras et al. argue that land governance at the global level is increasingly influenced 
by changing agricultural contexts and competing political interests, with land grabbing 
posing a significant challenge to equitable land distribution.25 Bozeman adds that 

 
17 Dunlap, X. This System is Killing Us: Land Grabbing, the Green Economy and Ecological Conflict, 1–

256. 2024. 
18 Illien, P. "Coffee and the Agrarian Questions in Laos and Rwanda: Taking a Bottom-Up Perspective." 

Journal of Rural Studies 106 (2024): 103201. 
19 Grajales, J., and O. Toukpo. "Making Green Cocoa: Deforestation, the Legacy of War, and Agrarian 

Capitalism in Côte d'Ivoire." Journal of Agrarian Change (2024). 
20 Eke, S. "Conflict Between Fulani Herders and Village Landowners in Ghana: Capitalism, Climate 

Change, and Peasant Struggles." Third World Quarterly 45, no. 13 (2024): 2019–2037. 
21 García, P. A. S., and G. Y. Wong. "The Political Economy of Deforestation in the Colombian Amazon." 

Journal of Political Ecology 31, no. 1 (2024): 178–199. 
22 Navarrete-Cruz, A., A. Birkenberg, and R. Birner. "Agrarian Change and Land Dispossession Linked 

to the Armed Conflict in Colombia – A Review." Third World Quarterly 44, no. 7 (2023): 1526–1545. 
23 Fletcher, R. "Sustaining Tourism, Sustaining Capitalism? The Tourism Industry's Role in Global 

Capitalist Expansion." Tourism Geographies 13, no. 3 (2011): 443–461. 
24 Karjoko, L., Rosidah, Z.N., and Gusti Ayu Ketut Rahmi Handayani, I. "Refleksi Paradigma Ilmu 

Pengetahuan Bagi Pembangunan Hukum Pengadaan Tanah." Bestuur 7, no. 1 (2019): 1–14. 
25 Borras, S.M., Franco, J.C., and Wang, C. "The Challenge of Global Governance of Land Grabbing: 

Changing International Agricultural Context and Competing Political Views and Strategies." 

Globalizations 10, no. 1 (2013): 161–179. 
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public interest and values must counterbalance economic individualism in land 
governance, ensuring that public benefits do not diminish in favor of private profits.26 
In the context of agrarian conflict, Lucas and Warren explore how state control over 
land in Indonesia intersects with grassroots struggles for land rights, highlighting the 
tensions between state development priorities and local demands for land access.27 
Similarly, Caldeira describes how social movements, such as the Landless People’s 
Movement (MST) in Brazil, reflect broader struggles over land ownership and its 
transformative power.28 Roudart and Mazoyer provide a historical lens on large-scale 
land acquisitions, illustrating how such transactions often lead to social and economic 
inequality.29 Li discusses the risks associated with transnational farmland investments, 
which can exacerbate global inequities in land control.30 Rigg et al. highlight the 
persistence of smallholder agriculture in East and Southeast Asia as a resistance to 
larger-scale land acquisitions that threaten food security and community livelihoods.31 
Lastly, Yoshino et al. examine attitudes toward land acquisition in Indonesia, 
emphasizing the challenges of reconciling state interests with the rights of individual 
landowners.32  

This highlights a key challenge: how to reconcile the interests of the state, 
private sector, and local communities. While large-scale land acquisitions are often 
presented as necessary for economic development, they can lead to the 
marginalization of local landowners and exacerbate social inequalities. These 
acquisitions frequently prioritize sectors such as industry, forestry, and mining, which 
dominate access to land, often to the detriment of agricultural communities and 
indigenous groups. Consequently, this results in the concentration of land ownership 
and the erosion of individual land rights, leaving many vulnerable to displacement and 
injustice.33 

 
 
26 Bozeman, B. Public Values and Public Interest: Counterbalancing Economic Individualism. 2007. 1–

214. 
27 Lucas, A., and Warren, C. Land for the People: The State and Agrarian Conflict in Indonesia. 2013. 

1–39. 
28 Caldeira, R. "'My Land, Your Social Transformation': Conflicts within the Landless People Movement 

(MST), Rio de Janeiro, Brazil." Journal of Rural Studies 24, no. 2 (2008): 150–160. 
29 Roudart, L., and Mazoyer, M. "Large-Scale Land Acquisitions: A Historical Perspective." International 

Development Policy 6 (2016): 3–29. 
30 Li, T.M. "Transnational Farmland Investment: A Risky Business." Journal of Agrarian Change 15, no. 

4 (2015): 560–568. 
31 Rigg, J., Salamanca, A., and Thompson, E.C. "The Puzzle of East and Southeast Asia's Persistent 

Smallholder." Journal of Rural Studies 43 (2016): 118–133. 
32 Yoshino, N., Parinduri, R.A., and Oishi, Y. "Attitudes Toward Land Acquisition in Indonesia." In Land 

Acquisition in Asia: Towards a Sustainable Policy Framework, 57–79. 2019. 
33 Nwankwo, C. Famous. "Perceptions of Injustices in the Struggle for Scarce Critical Lands: Farmer-

Herder Conflict and Violence Escalation in the Benue-Nasarawa Borderland." World Development 186 

(2025): 106824; Hidalgo, R. A. P. "The Indigenous Peoples in Mexico City: A Multiplicity of Social, 

Spatial, and Environmental Injustices | Els Pobles Originaris a la Ciutat de Mèxic: Una Multiplicitat 
d'Injustícies Socials, Espacials i Ambientals." Scripta Nova 28, no. 2 (2024): 173–195; Bodwitch, H., 

A. M. Song, O. Temby, M. Bailey, and G. M. Hickey. "Why New Zealand's Indigenous Reconciliation 
Process Has Failed to Empower Māori Fishers: Distributional, Procedural, and Recognition-Based 

Injustices." World Development 157 (2022): 105894; Kalabamu, F. T. "Land Tenure Reforms and 
Persistence of Land Conflicts in Sub-Saharan Africa – The Case of Botswana." Land Use Policy 81 

(2019): 337–345; Chandranegara, I.S., and Cahyawati, D.P. "Conflict of Interest Prevention Clause 

in the Constitution: The Study of the Indonesian Constitution." Heliyon 9, no. 3 (2023): e14679. 
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The orientation of large-scale land acquisition results in the concentration of 
land ownership on the one hand, and on the other hand the absence of agrarian law 
functions to provide protection for individual property rights to their land, so that 
access to strategic lands is dominated by limited groups for example: industry, 
forestry, mining, plantations, manufacturing, housing, and entertainment. Land that 
functions socially is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the wider community's access to land being 
left behind, which in turn, on a macro scale, the agrarian sector is increasingly left 
behind compared to other sectors.  

For instance in Indonesia, as a result, now there are parties who are demanding 
the abolition of the state's control rights institution, which is based on the 1945 
Constitution.34 In fact, the authority stated in Article 2 of Basic Agrarian Law, even 
though in the laws of the countries concerned there is no statement as formulated in 
the Article, with various regulations and restrictions on that authority, it is in any 
country in relation to the existing land. Land acquisition by the state for the public 
interest can only be carried out if it is based on the authority granted by law. It turns 
out that the authority to procure land for public interest is not expressly granted by 
the 1945 Constitution. Therefore, this was done by expanding the interpretation of 
Article 33 paragraph (3) of the 1945 Constitution regarding the authority to regulate 
(beleid-regel) and manage (beheersdaad) land throughout the territory of Indonesia.35 
Hans Kelsen, as quoted by Gunanegara, stated that land, as a form of natural 
resource, is a territory that serves as a basic element of a country. Land should not 
only be seen as a territory but as an integrated part of it. This means that land 
represents complete and exclusive sovereignty, which must be guarded, maintained, 
and regulated. Land is the personification of a country's sovereignty and a source of 
the people's prosperity. Based on this, the state holds the authority (or right) to 
oversee land within its territory, which includes the authority to regulate the "legal 
relations" between individuals and land. Regulating these legal relations means that 
the state has the authority to grant land rights to its citizens, but it also holds the 
power to revoke (take over) individual (private) rights. In the Indonesian context, it 
can be concluded that the state's authority to grant and revoke land rights is based 
on an expanded interpretation of Article 33, paragraph (3) of the 1945 Constitution, 
which is correlated with Article 2, paragraph (2) of the Basic Agrarian Law Number 5 
of 1960, giving the state the power to control state land. 
The Legal Framework of Land Acquisition for Public Interest in Indonesia  

State authority must be limited to two things. First, matters regulated by the 
state must not result in violating human rights guaranteed by the 1945 Constitution. 
Regulations that can be against an interest and cause losses to another party are one 
form of such violation. A person who gives up his land rights must receive legal 
protection and fair compensation for the sacrifice. Second, restrictions that are 
substantive, in the sense that regulations made by the state must be relevant to the 
objectives to be achieved, namely for the greatest possible prosperity of the people. 
The private sector because it concerns public welfare which is full of service missions. 

 
 
34 Harsono, B. (2002). Menuju Penyempurnaan Hukum Tanah Dalam Hubungannya Dengan Tap MPR 

RI No. IX/MPR. Jakarta: Universitas Tri Sakti. 
35 Negara, G. (2008). Rakyat dan Negara, dalam pengadaan tanah untuk pembangunan. Jakarta: 

Tatanusa. 
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Delegation to the private sector which is part of society will create a conflict of interest 
and therefore is not possible. 

Related to one of the basic principles in living together is that common interests 
must be prioritized over individual or personal and group interests. It does not mean 
that individual interests will be completely suppressed by public interests. Basic 
Agrarian Law also takes into account individual interests. For this reason, public 
interests and individual interests must balance each other, until finally the main goal 
is achieved, namely to bring prosperity, happiness and justice to the state and the 
people, in the framework of a just and prosperous society. Then to provide legal 
certainty regarding land rights for the people. This is stated in the general explanation 
of Basic Agrarian Law regarding the Basics of Agrarian Law.36 

With the acquisition of land for public interest, with the existence of 
development programs that require land, then the development carried out as an 
effort to achieve the main objective of land control certainly requires land, such as 
infrastructure development for public interest. For that, the state that has authority 
over land, according to the 1945 Constitution, regulates the basic rights of individuals 
as citizens while protecting human rights together. Strengthening the regulation of 
human rights together reduces the authority of the state over the basic rights of 
individuals as citizens, for example the protection of individual property rights as 
regulated in Article 28G in conjunction with Article 28H paragraph (4) which states, 
"everyone has the right to protection of themselves, their families, honor, dignity, and 
property under their control". Furthermore, they also receive a guarantee of legal 
protection as regulated in Article 28H paragraph (4) which states, "everyone has the 
right to have a guarantee of personal property rights and the right to such may not 
be taken over arbitrarily by anyone". Therefore, the implementation of the state's right 
to control is returned to the agrarian legal policy which is expressly stated in Article 
33 paragraph (3) of the 1945 Constitution, but in its journey, by using the concept of 
the state's right to control, agrarian politics develops the process of marginalizing the 
position of the 1960 Basic Agrarian Law as the parent. On the one hand by developing 
it as another law, and on the one hand by developing various other basic laws. By 
implementing land acquisition for the public interest, the problem that is prone to 
giving rise to conflict in land acquisition for the development of the concentration of 
land control is in forest control, the basis of which is given by the government through 
forest control rights for private companies and the implementation of production forest 
areas based on forest use agreements (TGHK) which are controlled by Perhutani. 

With the state's right to control land acquisition for public interest, the authority 
of the state's right to control is to regulate and organize the allocation, use, supply, 
and maintenance of the earth, water, and space as regulated in Article 14 of Basic 
Agrarian Law Number 5 of 1960, which is not further translated into sectoral interests. 
The phenomenon that has emerged so far is that spatial planning in Indonesia is not 
carried out in an integrated manner. Each sector related to the arrangement of the 
earth, water, and space and the natural resources contained therein has its own spatial 
planning. This condition gives rise to a policy of land acquisition in the implementation 
of land acquisition for development activities, both carried out by the government and 
the private sector, often becoming one of the causes of land disputes. 

 
36 Sumiati, H., & Kadaryanto, B. (2021). Kepastian Hukum Sertifikat Hak Milik Atas Tanah Dalam Hukum 

Pertanahan Indonesia. Yustisia Merdeka: Jurnal Ilmiah Hukum, 7(2), 135-145. 
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The orientation of large-scale land acquisition has resulted in the concentration 
of land ownership on the one hand, and on the other hand the absence of an agrarian 
function to protect the rights of land owners as individuals and communities so that 
access to land is limited. Strategic land for individuals is dominated by limited groups, 
namely the government and the private sector. Land that has a social function is not 
fully implemented in the field, on the contrary, land commercialization occurs, which 
results in the lag of individual and wider community access to land. The state's right 
to control has great power, which is much greater than that of individuals or individuals 
and communities. Power here shows that the state has the authority to determine 
how to allocate and how to act and how to take individual ownership rights to land. 
This is because there is no right that stands alone apart from the rights of the state. 
Furthermore, the state's right to control based on constitutional authority, which is 
based on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible 
to carry out land acquisition for the public interest. Philosophically, land that concerns 
the livelihoods of many people is controlled by the state and used as much as possible 
for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, 
and utilize land arises to take over individual rights to land for development in the 
public interest. This shows that the 1945 Constitution, which regulates the protection 
of individual property rights to land, has been neglected. For this reason, protection 
of rights for individuals regarding their rights and obligations is needed as stated in 
Basic Agrarian Law, that the interests of society (general) and individual interests must 
balance each other. 

Balancing the state's right to control land with the protection of individual rights 
in the procurement of land ownership is essential. Every land procurement activity 
must adhere to the applicable principles regarding land control and ownership, as well 
as the protection provided by national land law to land rights holders. The control and 
use of land by any individual, for any purpose, must be based on land rights granted 
by the National Land Law. Furthermore, controlling and using land without a legal 
basis (i.e., illegally) is not justified and is subject to criminal sanctions. The control 
and use of land, when based on the rights granted by the National Land Law, is 
protected by law from interference by any party, whether other members of society 
or authorities, provided the interference lacks legal justification. In this context, the 
law provides various legal means to overcome existing disturbances, namely: 

1. Disturbance by fellow community members: civil lawsuit through the 
district court or request protection from the Regent/Mayor according to 
Law Number 51 Prp of 1960. 

2. Disturbance by the authorities: lawsuit through the general court or 
state administrative court. 

 
Under normal circumstances, the acquisition of land, which is required by 

anyone and for any purpose (including public interest projects), must be carried out 
through deliberation to reach an agreement. This agreement should cover both the 
transfer of the land to the party in need and the compensation to which the holder of 
the land rights is entitled. In connection with the above, under normal circumstances, 
there is no justification for any form of coercion by any party against the holder of the 
land rights, compelling them to hand over their land or accept compensation they do 
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not agree to. This includes the use of the 'payment offer followed by consignment to 
the district court' procedure, as regulated in Article 1404 of the Civil Code. 

In compelling circumstances, if the land in question is needed for the 
implementation of public interests and it is not possible to use other land, and the 
deliberations held do not result in an agreement, forced acquisition may be carried 
out. This means that it does not require the consent of the rights holder, using the 
'rights revocation' procedure regulated in Law Number 20 of 1961. In the acquisition 
or taking of land, whether based on mutual agreement or through the revocation of 
rights, the rights holder's land, buildings, and plants are included, along with any other 
losses suffered as a result of the transfer of the land. Lastly, the form and amount of 
compensation, when land is needed for public interests and rights are revoked, must 
ensure that the former rights holder does not experience a decline in their social status 
or economic level. 

Based on these principles, individuals can be forced to release their land for 
public interest. For example, compensation for land rights in the release of rights for 
individuals to build the East Flood Canal infrastructure in East Jakarta, that the state's 
right to control gives too much power so that there is an imbalance between the state's 
right to control and the protection of individual property rights, where the recognition 
of individual property rights to land in terms of compensation does not find a meeting 
point between the two interests. The provisions governing the amount of 
compensation from a legal aspect, both the interests of the government as a land user 
and the interests of the land owner as the party charged, want the continuation of 
their lives from the results of the replacement of their land release. This balanced 
interest must be the basis for replacing land for the public interest, which provides 
justice for the recognition of property rights for individuals in accordance with their 
dignity as human beings, because the land problem is a problem that is very touching 
on justice because the nature of land is rare and limited and is a basic need for every 
human being.  
Towards a Just Land Acquisition Policy: Balancing State Control and 
Individual Property Rights 

It can be concluded that the balance between state rights and individual rights 
when referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) 
in conjunction with Article 2 paragraph (1) of Basic Agrarian Law Number 5 of 1960 
with the background of the philosophical meaning contained in the provisions of the 
1945 Law in Article 33 paragraph (3) in conjunction with Article 2 paragraph 1 of Basic 
Agrarian Law Number 5 of 1960, then in agrarian legal policy if traced from the 1945 
Constitution and Basic Agrarian Law Number 5 of 1960 there are two things that have 
a correlation. First; the earth, water and natural resources are controlled in the sense 
that they are regulated as well as possible by the State. Second; control by the state 
or state rights are aimed at building the prosperity of the people, then in Basic Agrarian 
Law Number 5 of 1960 several legal policies are found such as recognition of 
customary rights and other rights of control over land. The words "controlled by 
control by the state or state rights" here cannot be interpreted that the state directly 
becomes the owner of all natural resources. Controlling in law is defined as regulating 
"because individual property rights" are still recognized as ordered in Article 28H 
paragraph (4) of the 1945 Constitution which states, "everyone has the right to have 
personal property rights and such property rights may not be taken over arbitrarily by 
anyone." According to the author, to balance this, there are provisions regulated in 



11 

 

Article 33 paragraph (3) of the 1945 Constitution concerning state rights which allow 
the state to revoke land rights for the public interest. However, these provisions cannot 
simply be applied by the state considering the limitations of power derived from the 
right to control from the state which exist in the legal principles of our country, 
complemented by the principle of just and civilized humanity rather than the principle 
and provisions of its implementing legislation. Obtaining land owned by anyone for 
any purpose and by anyone must be done through deliberation with the land owner 
to reach an agreement, both regarding the surrender of the land and the 
compensation. Only in compelling circumstances, if deliberation fails to reach an 
agreement, can land needed to carry out a public interest project be taken by force, 
through procedures regulated by law, known as revocation of rights. However, even 
if it is needed for the public interest, there is a general principle that is universal in 
nature, applicable to every country of law, regarding the form and amount of 
compensation, namely that by taking his land, the former rights holder's condition 
may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the 
provisions stipulated in the legal principles of our country and must not conflict with 
human rights. The provisions of state rights stipulated in the 1945 Constitution must 
be seen as a general and special relationship. In general, every person or individual 
has the right to have property rights, but in special circumstances for the public 
interest, individual property rights can be taken by the state in a non-arbitrary manner. 
This means that if individual property rights are needed for the public interest, then 
individual property rights must be defeated, this means that individual property rights 
are not absolute. In its implementation, to defeat individual rights from the public 
interest using the "right to control" by the state, this is where the populism of Basic 
Agrarian Law Number 5 of 1960 lies, which places the interests of the people together 
as pressure without being allowed to eliminate individual rights alone. The term control 
in the constitution does not mean becoming a direct owner, but rather regulates how 
property rights occur and how to change those property rights into other rights for 
other parties for the public interest.  

The problem that often arises is the shift in the use of control rights that are 
based on "regulating" to "owning" in implementing economic development programs 
that are oriented towards growth, thus giving rise to other problems such as the failure 
to properly pay attention to individual lands that are used for development purposes. 
According to the author, there must be a point of balance between the two interests 
between the state's control rights and the protection of individual property rights, this 
balanced interest is the basis for land acquisition for the public interest that provides 
justice and benefits to the community.  

Justice is an equal distributor among equals.37 Justice is a complex balancing 
process that moves between various factors including equality. Thus, legal protection 
in land acquisition for public interest lacks balance, proportionality, and harmony 
between the state's right to control and the protection of individual property rights. 
Justice put forward by John Rawls in relation to the transfer of land for public interest 
has never been felt to be fair. For some interests, there seems to be no balance 

 
37 Sumardjono, M. S. (2015). Dinamika pengaturan pengadaan tanah di indonesia: dari keputusan 
presiden sampai undang-undang. Yogyakarta: Gadjah Mada University Press. 
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between the state's right to control and the protection of individual property rights. 
On the one hand, development for public interest requires sufficient land availability, 
but on the other hand, individual rights also need land for their survival. If, for the 
sake of development, land is simply taken away, then it is clear that this ignores the 
protection of individual property rights to land. Therefore, the law that is made should 
protect individual property rights to land, to have equal rights and opportunities, to 
receive a share of the benefits of the land, both for themselves and their families, so 
that they can obtain a decent life in the concept of justice based on needs in a 
balanced position. 

 
CONCLUSION  

Based on the findings, the balance between the state's right to control and the 
protection of individual property rights in land acquisition for public interest is not 
balanced and the respect requested by citizens for individual rights to release control 
of their land to the State for development. Proportionally, this is because the 
delegation of authority for the state's right to control land gives the impression of very 
broad and large authority. In principle, land acquisition regulations provide justice for 
the rights of individuals and citizens. However, in the end, making a policy that 
regulates land acquisition for public interest depends on the maker. Policy makers are 
expected to have a correct understanding of the concept of justice and be able to 
translate the concept into various provisions. By considering the universal aspect that 
someone who has lost land for development activities for the public interest should 
not suffer from their future or better socio-economic conditions than their previous 
conditions. 

 
SUGGESTION 

There is a need to simplify bureaucracy in the field of land acquisition while still 
prioritizing the principle of caution, the principle of respect for land rights and the 
principle of justice.  
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LAND ACQUISITION FOR PUBLIC INTEREST: BALANCING STATE 
CONTROL AND INDIVIDUAL PROPERTY RIGHTS 

 
Abstract 
Land acquisition is essential for public development, but it often causes disputes over 
land rights and compensation when governments acquire land for economic and 
infrastructural projects. This research aims to address the challenges in land 
acquisition, particularly focusing on the shift from land "management" to land 
"ownership" in for public interest. The study seeks to highlight issues related to 
coercion, inadequate compensation, and the lack of proper consideration for individual 
landowners during the acquisition process. This study employs doctrinal research, 
using a combination of the statutory approach to analyze the balance between the 
State's control and individual property rights in land acquisition. The study finds that 
while land acquisition is legally grounded in principles of land control and protection 
for landholders, its implementation often fails to respect the rights of individual 
landowners. Issues of coercion and inadequate compensation persist, and the shift 
from land management to ownership in development activities exacerbates these 
problems. Simplifying the land acquisition bureaucracy while maintaining respect for 
land rights, fairness, and caution is essential for a more just and efficient process, 
aligning with principles of justice and proper compensation. 
Keywords: Land Acquisition, Public Development, Property Rights, Compensation, 
Legal Challenges 

 
 

INTRODUCTION 
The meaning of balance in the context of land rights is equivalence/equality in 

owning, controlling and utilizing land for people or individuals. Likewise, in the 
constitution protected by the 1945 Constitution, in Article 28H paragraph (4) it states, 
"everyone" has the right to personal property and such property rights may not be 
taken over arbitrarily by others. Article 28J states that everyone is obliged to respect 
the human rights of others and is willing to have their rights limited for the sake of 
realizing the human rights of others.1 he implication of the balance in land rights, as 
outlined in the 1945 Constitution, underscores the importance of equality in 
ownership, control, and utilization of land. This balance ensures that individuals' 
property rights are protected from arbitrary confiscation, as guaranteed in Article 28H. 
However, the constitution also emphasizes that the exercise of these rights may be 
limited when necessary to uphold the rights of others, as stated in Article 28J. 
Therefore, land acquisition processes must carefully consider both individual property 
rights and the public interest, ensuring that landholders' rights are respected while 
facilitating development for the common good.2 

 
1 Ibrahim, Mohammad. "The judicialisation of discrimination in the Indonesian constitutional 

court." International Journal of Discrimination and the Law 22, no. 2 (2022): 125-151. 
2 Meckelburg, Rebecca, and Agung Wardana. "The political economy of land acquisition for development 
in the public interest: The case of Indonesia." Land Use Policy 137 (2024): 107017; Aditya, Zaka Firma, 

and Sholahuddin Al-Fatih. "The legal protection system of indigenous peoples in Southeast 

Asia." Legality: Jurnal Ilmiah Hukum 31, no. 2 (2023): 285-309. 
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Moreover, property rights are fundamental rights for every individual.3 
Therefore, Indonesian citizens have an obligation to respect the basic rights of others. 
This underscores that Indonesian human rights, including land rights, must be 
balanced with the fundamental principles of land management.4 Land rights held by 
individuals cannot be justified for personal use solely, particularly when it causes harm 
to society and the state. However, this does not mean that individual interests will be 
entirely subordinated to public interests. Law Number 5 of 1960 concerning Basic 
Regulations on Agrarian Principles (Basic Agrarian Law) also acknowledges individual 
interests, emphasizing that the interests of society and individuals must be balanced 
to achieve the ultimate goals of prosperity, justice, and happiness for both individuals 
and the broader community.5 

Regarding the provisions above, as a manifestation of the nature of a state 
based on the rule of law based on Pancasila, especially the principle of just and civilized 
humanity, in obtaining land owned by individuals or communities needed for 
development must be protected. However, with the argument that all land rights have 
a social function, land owned by individuals or communities needed for development 
of public interests related to the existence of development programs that require land, 
such as infrastructure for public interests, there has been a legal disproportion 
between the objectives of the law and implementation in the field of land law.6 As a 
result of this misinterpretation, various demands and actions actually create conditions 
that reduce legal certainty for the development actors themselves.7 

Land acquisition by the state for public interest can only be carried out if it is 
based on the authority granted by law. However, the meaning of "controlled" is 
interpreted as if it gives unlimited authority to the government so that in its 
implementation it causes dissatisfaction among the wider community.8 It is not 
uncommon for there to be a policy of land acquisition in the implementation of 
development for the public interest, both carried out by the government and the 
private sector, often becoming one of the causes of land disputes. This problem is 
caused by spatial planning often being translated into policies that tend to be oriented 

 
3 Hariyanto, H., Azizah, M., & Nurhidayatuloh, N. (2024). Does the Government’s Regulations in Land 

Ownership Empower the Protection of Human Rights?. Journal of Human Rights, Culture and Legal 
System, 4(2), 391-421. 

 
4 Sukanti, A. (2003). Konsep Yang Mendasari Penyempurnaan Hukum Tanah Nasional, Pidato Upacara 

Pengukuhan Guru Besar Tetap Dalam Ilmu Hukum Agraria. Depok: Fakultas Hukum Universitas 
Indonesia. 

5 Suartika, Gusti Ayu Made. "Territoriality and the market system—Adat land vs. state 

regulations on land matters in Bali." Habitat International 31, no. 2 (2007): 167-176. 
6 Hajati, S., Winarsi, S., Nugraha, X., Ikbar, R.D., and Felicia, S.A. "Land Acquisition for the Public 

Interest as an Alternative to Building a Food Estate in Indonesia: An Effort to Achieve Proportional 
Justice." World Journal of Entrepreneurship, Management and Sustainable Development 19, no. 1–2 

(2023): 3–14; 136–156; Putri, N.E., Helmi, Noer, M., and Yossyafra. "Social Risk Assessment of Land 

Acquisition for the Construction of the Sicincin-Padang Toll Road Section, West Sumatra, Indonesia." 
Kasetsart Journal of Social Sciences 45, no. 1 (2024): 167–180 

7 Sihombing, I. E. (2013). Pencabutan Hak atas Tanah Dipandang dari Konsepsi Hukum Tanah Nasional 
(Pemahaman dari Falsafah Komunalistik Religius). Jakarta: Disertasi (Thesis) Universitas Trisakti; 

Wiryani, F., and Najih, M. "The Criticism of Land Procurement Law to Improve Landowners Welfare 
in Indonesia." Sriwijaya Law Review 5, no. 2 (2021): 175–191. 

8 Harsono, B. (2007). Hukum agraria Indonesia: sejarah pembentukan undang-undang pokok agraria, 
isi dan pelaksanaannya. Jakarta: Djambatan. 
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towards fulfilling the function of land, such as the allocation of roads, bridges, and 
buildings.9 Meanwhile, the unclear status of land ownership rights is a problem that 
often leads to land ownership conflicts in the community. This study will examine how 
the balance between the right to control the state and the protection of individual 
property rights in land acquisition for the public interest so as to obtain justice in a 
balanced position. 

Previous research on land acquisition has primarily focused on the legal 
frameworks and procedures that govern the state's authority to acquire land for public 
interest,10 including the using of land bank to provide legal certainty for effective land 
management of public interest.11 However, there remains a gap in understanding how 
the balance between the state's right to control and the protection of individual 
property rights can be practically achieved, especially in the face of public 
dissatisfaction and land disputes.12 While earlier studies have explored the causes of 
land disputes and the role of spatial planning,13 limited attention has been given to 

 
9 Mesgar, M., and Ramirez-Lovering, D. "Informal Land Rights and Infrastructure Retrofit: A Typology 

of Land Rights in Informal Settlements." Land 10, no. 3 (2021): 273; Priyanta, M., and Zulkarnain, 
C.S.A. "Sustainable Infrastructure Legal Policy in Indonesia: A National Strategic Project Approach for 

National Development." Sriwijaya Law Review 7, no. 1 (2023): 1–18; Rohman, M.A. "Assessment of 

the Government’s Role Performance in Public-Private Partnership (PPP) Toll Road Projects in 
Indonesia." Journal of Financial Management of Property and Construction 27, no. 2 (2022): 239–

258. 
10 Meckelburg, Rebecca, and Agung Wardana. "The political economy of land acquisition for 

development in the public interest: The case of Indonesia." Land Use Policy 137 (2024): 107017; 
Widiyono, Try, and Md Zubair Kasem Khan. "Legal Certainty in Land Rights Acquisition in Indonesia’s 

National Land Law." Law Reform 19, no. 1 (2023): 128-147. 
11 Roestamy, M., Martin, A.Y., Rusli, R.K., and Fulazzaky, M.A. "A Review of the Reliability of Land Bank 

Institution in Indonesia for Effective Land Management of Public Interest." Land Use Policy 120 

(2022): 106275; Ismal, R. "Constructing Sukuk-Linked Awqaf (Endowment) Model." International 
Journal of Islamic and Middle Eastern Finance and Management 17, no. 5 (2024): 871–882; Sharon, 

G., Hutama, B.A., Hudiyarahma, A.R., and Yustitianingtyas, L. "Depiction of Public Interest Theory 

Based on Welfare Economic Concept in Indonesia Regulation." Yustisia 11, no. 2 (2022); Subekti, 
Rahayu, Adi Sulistiyono, Diah Pawestri Maharani, and I. Gusti Ayu Gangga Santi Dewi. "The urgency 

of the legal strategy of abandoned-land use through the formation of land bank in Indonesia." Cogent 
Social Sciences 9, no. 1 (2023): 2239050; Lisdiyono, Edy. "Land Procurement for Public Interest and 

Spatial Planning: Legal and Juridical Implications." Lex Publica 4, no. 2 (2017): 768-774; 
12 Permadi, Iwan, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid Ahmad. 

"Resolving Disputes Arising from Land Acquisition for Public Purposes Involving Indigenous Peoples 

in the Nusantara Capital Region." Journal of Law and Legal Reform 5, no. 2 (2024): 705-748. 
13 Gunawan, H., T. Setyawati, T. Atmoko, F. Pattiselanno, and W. Kuswanda. "A Review of Forest 

Fragmentation in Indonesia under the DPSIR Framework for Biodiversity Conservation Strategies." 
Global Ecology and Conservation 51 (2024): e02918; Asdak, C., and Y. Yulizar. "Transboundary Water 

Resources Management and Food Security: An Indonesian Perspective." World Water Policy 10, no. 

2 (2024): 553–565; Surya, S. M., N. Kurniati, H. Imamulhadi, and M. Priyanta. "Legal Aspects of 
Granting Land Rights for the Bajo Tribe in the Coastal Areas of Indonesia." Coastal Management 52, 

no. 1–2 (2024): 1–16; Rahman, H., R. A. Hidayat, A. Y. Nofrizal, I. Wilastra, and A. F. R. Nasution. 
"Priority Corridor Zone for Human-Tiger Conflict Mitigation: A Landscape Connectivity Approach in 

West Sumatra Region, Indonesia." Journal for Nature Conservation 76 (2023): 126501; Priyanta, M., 
and C. S. A. Zulkarnain. "Sustainable Infrastructure Legal Policy in Indonesia: A National Strategic 

Project Approach for National Development." Sriwijaya Law Review 7, no. 1 (2023): 1–18; Wen, W., 

K. Samudera, L. Adrianto, M. S. Brancato, and A. White. "Towards Marine Spatial Planning 
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how these factors interact to affect justice and equity in land acquisition.14 This 
research aims to fill this gap by investigating how to balance these competing interests 
to ensure fair and just outcomes for both the state and landowners, focusing on the 
potential for achieving proportional justice in the land acquisition process.15 

 
 

RESEARCH METHODS  
This study uses the statutory approach, which is needed to analyze the balance 

between the State's right to control and the protection of individual rights in land 
acquisition for public interest.16 Through the statutory approach, the balance between 
the State's right to control and the protection of individual property rights in land 
acquisition for public interest will be understood.17 Furthermore, by referring to the 
research problems as stated above, this study uses doctrinal research (norm 
research), namely research that focuses on studying the rules or norms in positive law 
or seeking the formulation of legal doctrine by analyzing existing legal rules.18 The 
legal norms in the land sector, including laws, government regulations, presidential 
regulations, presidential decrees, ministerial regulations, and court decisions, govern 
issues related to the balance between state control rights and the protection of 
individual property rights in land acquisition for public interests. These norms also 
address the legal protection of individual rights during land acquisition and the 
implementation and resolution of consignments in land acquisition for public purposes. 

Positive norms that aimed to achieve legal certainty were analyzed to determine 
the value of justice, balance, and public interest. The analysis of primary data, 
supported by normative analysis, ultimately showed the absence of a balance between 
the state's right to control and the protection of individual property rights. The data 
analysis conducted was descriptive. The data obtained, collected as described above, 
was systematically arranged, then analyzed qualitatively, and ultimately used to 
outline what should be done (from a legal perspective). 

 
Results and Discussion 
The Governance of Land: Global Capitalism and Agrarian Conflict 
The governance of land involves complex interactions between state authority, private 
interests, and social equity, particularly in contexts of land acquisition and land 
grabbing. Dunlap discusses how land grabbing, fueled by the green economy and 
ecological policies, contributes to ecological conflict and further marginalizes local 

 
14 Roestamy, M., Martin, A.Y., Rusli, R.K., and Fulazzaky, M.A. "A Review of the Reliability of Land Bank 

Institution in Indonesia for Effective Land Management of Public Interest." Land Use Policy 120 

(2022): 106275. 
15 Salsabila, A.P., and Riandini, V.A. "Meaning of Public Interests and Business-Economic Legal Interests 

in Development (Case Study of the Development of PT Semen Indonesia in Rembang)." Lex Scientia 
Law Review 3, no. 1 (2019): 87–102; Priyanta, M., and Zulkarnain, C.S.A. "Sustainable Infrastructure 
Legal Policy in Indonesia: A National Strategic Project Approach for National Development." Sriwijaya 
Law Review 7, no. 1 (2023): 1–18. 

16 Tehupeiory, A. (2021). Bahan Ajar, Metode Penelitian Hukum. Jakarta: UKI Pres. 
17 Chynoweth, P. (2008). Advance Research Method in the Building Environment ed Knight and AL 

Ruddock. Oxford: Wiley-Blackwell. 
18 Wignjosoebroto, S. (2002). Hukum: Paradigma, metode dan dinamika masalahnya. Jakarta: Elsam 

dan Hilma. 



5 

 

communities in developing countries.19 Illien emphasizes that in Laos and Rwanda, 
coffee cultivation and agrarian issues are seen through a bottom-up perspective, 
highlighting the role of local communities in resisting land dispossession driven by 
capitalist agrarian systems.20 Grajales and Toukpo explore how deforestation and 
agrarian capitalism in Côte d'Ivoire, exacerbated by the legacy of war, have led to 
significant land conflicts, particularly in the cocoa sector.21 Eke analyzes the ongoing 
conflict between Fulani herders and village landowners in Ghana, linking the disputes 
to capitalism, climate change, and peasant struggles over access to land.22 García and 
Wong examine the political economy of deforestation in the Colombian Amazon, where 
the expansion of agribusiness, driven by capitalist interests, leads to widespread land 
conflicts and environmental degradation.23 In addition, Navarrete-Cruz et al. review 
the connection between agrarian change, land dispossession, and the armed conflict 
in Colombia, showing how land grabbing for resource extraction deepens social 
inequalities and violence in the region.24 Fletcher highlights that the tourism industry, 
as part of global capitalism, is not exempt from its role in deepening land conflicts, 
playing a significant role in shaping land use and acquisition patterns, often prioritizing 
capital accumulation over social and environmental considerations.25 These 
demonstrate how global capitalist forces influence land governance, often intensifying 
conflicts over land in developing countries. In this context, Karjoko et al. emphasize 
the need for a scientific paradigm that underpins the development of land acquisition 
laws, arguing that legal frameworks must ensure fairness while addressing power 
imbalances.26  
Borras et al. argue that land governance at the global level is increasingly influenced 
by changing agricultural contexts and competing political interests, with land grabbing 
posing a significant challenge to equitable land distribution.27 Bozeman adds that 
public interest and values must counterbalance economic individualism in land 
governance, ensuring that public benefits do not diminish in favor of private profits.28 
In the context of agrarian conflict, Lucas and Warren explore how state control over 

 
19 Dunlap, X. This System is Killing Us: Land Grabbing, the Green Economy and Ecological Conflict, 1–

256. 2024. 
20 Illien, P. "Coffee and the Agrarian Questions in Laos and Rwanda: Taking a Bottom-Up Perspective." 

Journal of Rural Studies 106 (2024): 103201. 
21 Grajales, J., and O. Toukpo. "Making Green Cocoa: Deforestation, the Legacy of War, and Agrarian 

Capitalism in Côte d'Ivoire." Journal of Agrarian Change (2024). 
22 Eke, S. "Conflict Between Fulani Herders and Village Landowners in Ghana: Capitalism, Climate 

Change, and Peasant Struggles." Third World Quarterly 45, no. 13 (2024): 2019–2037. 
23 García, P. A. S., and G. Y. Wong. "The Political Economy of Deforestation in the Colombian Amazon." 

Journal of Political Ecology 31, no. 1 (2024): 178–199. 
24 Navarrete-Cruz, A., A. Birkenberg, and R. Birner. "Agrarian Change and Land Dispossession Linked 

to the Armed Conflict in Colombia – A Review." Third World Quarterly 44, no. 7 (2023): 1526–1545. 
25 Fletcher, R. "Sustaining Tourism, Sustaining Capitalism? The Tourism Industry's Role in Global 

Capitalist Expansion." Tourism Geographies 13, no. 3 (2011): 443–461. 
26 Karjoko, L., Rosidah, Z.N., and Gusti Ayu Ketut Rahmi Handayani, I. "Refleksi Paradigma Ilmu 

Pengetahuan Bagi Pembangunan Hukum Pengadaan Tanah." Bestuur 7, no. 1 (2019): 1–14. 
27 Borras, S.M., Franco, J.C., and Wang, C. "The Challenge of Global Governance of Land Grabbing: 

Changing International Agricultural Context and Competing Political Views and Strategies." 

Globalizations 10, no. 1 (2013): 161–179. 
 
28 Bozeman, B. Public Values and Public Interest: Counterbalancing Economic Individualism. 2007. 1–

214. 
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land in Indonesia intersects with grassroots struggles for land rights, highlighting the 
tensions between state development priorities and local demands for land access.29 
Similarly, Caldeira describes how social movements, such as the Landless People’s 
Movement (MST) in Brazil, reflect broader struggles over land ownership and its 
transformative power.30 Roudart and Mazoyer provide a historical lens on large-scale 
land acquisitions, illustrating how such transactions often lead to social and economic 
inequality.31 Li discusses the risks associated with transnational farmland investments, 
which can exacerbate global inequities in land control.32 Rigg et al. highlight the 
persistence of smallholder agriculture in East and Southeast Asia as a resistance to 
larger-scale land acquisitions that threaten food security and community livelihoods.33 
Lastly, Yoshino et al. examine attitudes toward land acquisition in Indonesia, 
emphasizing the challenges of reconciling state interests with the rights of individual 
landowners.34  

This highlights a key challenge: how to reconcile the interests of the state, 
private sector, and local communities. While large-scale land acquisitions are often 
presented as necessary for economic development, they can lead to the 
marginalization of local landowners and exacerbate social inequalities. These 
acquisitions frequently prioritize sectors such as industry, forestry, and mining, which 
dominate access to land, often to the detriment of agricultural communities and 
indigenous groups. Consequently, this results in the concentration of land ownership 
and the erosion of individual land rights, leaving many vulnerable to displacement and 
injustice.35 

The orientation of large-scale land acquisition results in the concentration of 
land ownership on the one hand, and on the other hand the absence of agrarian law 
functions to provide protection for individual property rights to their land, so that 
access to strategic lands is dominated by limited groups for example: industry, 
forestry, mining, plantations, manufacturing, housing, and entertainment. Land that 

 
29 Lucas, A., and Warren, C. Land for the People: The State and Agrarian Conflict in Indonesia. 2013. 

1–39. 
30 Caldeira, R. "'My Land, Your Social Transformation': Conflicts within the Landless People Movement 

(MST), Rio de Janeiro, Brazil." Journal of Rural Studies 24, no. 2 (2008): 150–160. 
31 Roudart, L., and Mazoyer, M. "Large-Scale Land Acquisitions: A Historical Perspective." International 

Development Policy 6 (2016): 3–29. 
32 Li, T.M. "Transnational Farmland Investment: A Risky Business." Journal of Agrarian Change 15, no. 

4 (2015): 560–568. 
33 Rigg, J., Salamanca, A., and Thompson, E.C. "The Puzzle of East and Southeast Asia's Persistent 

Smallholder." Journal of Rural Studies 43 (2016): 118–133. 
34 Yoshino, N., Parinduri, R.A., and Oishi, Y. "Attitudes Toward Land Acquisition in Indonesia." In Land 

Acquisition in Asia: Towards a Sustainable Policy Framework, 57–79. 2019. 
35 Nwankwo, C. Famous. "Perceptions of Injustices in the Struggle for Scarce Critical Lands: Farmer-

Herder Conflict and Violence Escalation in the Benue-Nasarawa Borderland." World Development 186 
(2025): 106824; Hidalgo, R. A. P. "The Indigenous Peoples in Mexico City: A Multiplicity of Social, 

Spatial, and Environmental Injustices | Els Pobles Originaris a la Ciutat de Mèxic: Una Multiplicitat 

d'Injustícies Socials, Espacials i Ambientals." Scripta Nova 28, no. 2 (2024): 173–195; Bodwitch, H., 
A. M. Song, O. Temby, M. Bailey, and G. M. Hickey. "Why New Zealand's Indigenous Reconciliation 

Process Has Failed to Empower Māori Fishers: Distributional, Procedural, and Recognition-Based 
Injustices." World Development 157 (2022): 105894; Kalabamu, F. T. "Land Tenure Reforms and 

Persistence of Land Conflicts in Sub-Saharan Africa – The Case of Botswana." Land Use Policy 81 
(2019): 337–345; Chandranegara, I.S., and Cahyawati, D.P. "Conflict of Interest Prevention Clause 

in the Constitution: The Study of the Indonesian Constitution." Heliyon 9, no. 3 (2023): e14679. 
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functions socially is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the wider community's access to land being 
left behind, which in turn, on a macro scale, the agrarian sector is increasingly left 
behind compared to other sectors.  

For instance in Indonesia, as a result, now there are parties who are demanding 
the abolition of the state's control rights institution, which is based on the 1945 
Constitution.36 In fact, the authority stated in Article 2 of Basic Agrarian Law, even 
though in the laws of the countries concerned there is no statement as formulated in 
the Article, with various regulations and restrictions on that authority, it is in any 
country in relation to the existing land. Land acquisition by the state for the public 
interest can only be carried out if it is based on the authority granted by law. It turns 
out that the authority to procure land for public interest is not expressly granted by 
the 1945 Constitution. Therefore, this was done by expanding the interpretation of 
Article 33 paragraph (3) of the 1945 Constitution regarding the authority to regulate 
(beleid-regel) and manage (beheersdaad) land throughout the territory of Indonesia.37 
Hans Kelsen, as quoted by Gunanegara, stated that land, as a form of natural 
resource, is a territory that serves as a basic element of a country. Land should not 
only be seen as a territory but as an integrated part of it. This means that land 
represents complete and exclusive sovereignty, which must be guarded, maintained, 
and regulated. Land is the personification of a country's sovereignty and a source of 
the people's prosperity. Based on this, the state holds the authority (or right) to 
oversee land within its territory, which includes the authority to regulate the "legal 
relations" between individuals and land. Regulating these legal relations means that 
the state has the authority to grant land rights to its citizens, but it also holds the 
power to revoke (take over) individual (private) rights. In the Indonesian context, it 
can be concluded that the state's authority to grant and revoke land rights is based 
on an expanded interpretation of Article 33, paragraph (3) of the 1945 Constitution, 
which is correlated with Article 2, paragraph (2) of the Basic Agrarian Law Number 5 
of 1960, giving the state the power to control state land. 
The Legal Framework of Land Acquisition for Public Interest in Indonesia  

State authority must be limited to two things. First, matters regulated by the 
state must not result in violating human rights guaranteed by the 1945 Constitution. 
Regulations that can be against an interest and cause losses to another party are one 
form of such violation. A person who gives up his land rights must receive legal 
protection and fair compensation for the sacrifice. Second, restrictions that are 
substantive, in the sense that regulations made by the state must be relevant to the 
objectives to be achieved, namely for the greatest possible prosperity of the people. 
The private sector because it concerns public welfare which is full of service missions. 
Delegation to the private sector which is part of society will create a conflict of interest 
and therefore is not possible. 

Related to one of the basic principles in living together is that common interests 
must be prioritized over individual or personal and group interests. It does not mean 
that individual interests will be completely suppressed by public interests. Basic 

 
36 Harsono, B. (2002). Menuju Penyempurnaan Hukum Tanah Dalam Hubungannya Dengan Tap MPR 

RI No. IX/MPR. Jakarta: Universitas Tri Sakti. 
37 Negara, G. (2008). Rakyat dan Negara, dalam pengadaan tanah untuk pembangunan. Jakarta: 

Tatanusa. 
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Agrarian Law also takes into account individual interests. For this reason, public 
interests and individual interests must balance each other, until finally the main goal 
is achieved, namely to bring prosperity, happiness and justice to the state and the 
people, in the framework of a just and prosperous society. Then to provide legal 
certainty regarding land rights for the people. This is stated in the general explanation 
of Basic Agrarian Law regarding the Basics of Agrarian Law.38 

With the acquisition of land for public interest, with the existence of 
development programs that require land, then the development carried out as an 
effort to achieve the main objective of land control certainly requires land, such as 
infrastructure development for public interest. For that, the state that has authority 
over land, according to the 1945 Constitution, regulates the basic rights of individuals 
as citizens while protecting human rights together. Strengthening the regulation of 
human rights together reduces the authority of the state over the basic rights of 
individuals as citizens, for example the protection of individual property rights as 
regulated in Article 28G in conjunction with Article 28H paragraph (4) which states, 
"everyone has the right to protection of themselves, their families, honor, dignity, and 
property under their control". Furthermore, they also receive a guarantee of legal 
protection as regulated in Article 28H paragraph (4) which states, "everyone has the 
right to have a guarantee of personal property rights and the right to such may not 
be taken over arbitrarily by anyone". Therefore, the implementation of the state's right 
to control is returned to the agrarian legal policy which is expressly stated in Article 
33 paragraph (3) of the 1945 Constitution, but in its journey, by using the concept of 
the state's right to control, agrarian politics develops the process of marginalizing the 
position of the 1960 Basic Agrarian Law as the parent. On the one hand by developing 
it as another law, and on the one hand by developing various other basic laws. By 
implementing land acquisition for the public interest, the problem that is prone to 
giving rise to conflict in land acquisition for the development of the concentration of 
land control is in forest control, the basis of which is given by the government through 
forest control rights for private companies and the implementation of production forest 
areas based on forest use agreements (Tata Guna Hutan Kesepakatan/TGHK) which 
are controlled by Perhutani. 

With the state's right to control land acquisition for public interest, the authority 
of the state's right to control is to regulate and organize the allocation, use, supply, 
and maintenance of the earth, water, and space as regulated in Article 14 of Basic 
Agrarian Law Number 5 of 1960, which is not further translated into sectoral interests. 
The phenomenon that has emerged so far is that spatial planning in Indonesia is not 
carried out in an integrated manner. Each sector related to the arrangement of the 
earth, water, and space and the natural resources contained therein has its own spatial 
planning. This condition gives rise to a policy of land acquisition in the implementation 
of land acquisition for development activities, both carried out by the government and 
the private sector, often becoming one of the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration 
of land ownership on the one hand, and on the other hand the absence of an agrarian 
function to protect the rights of land owners as individuals and communities so that 
access to land is limited. Strategic land for individuals is dominated by limited groups, 

 
38 Sumiati, H., & Kadaryanto, B. (2021). Kepastian Hukum Sertifikat Hak Milik Atas Tanah Dalam Hukum 

Pertanahan Indonesia. Yustisia Merdeka: Jurnal Ilmiah Hukum, 7(2), 135-145. 
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namely the government and the private sector. Land that has a social function is not 
fully implemented in the field, on the contrary, land commercialization occurs, which 
results in the lag of individual and wider community access to land. The state's right 
to control has great power, which is much greater than that of individuals or individuals 
and communities. Power here shows that the state has the authority to determine 
how to allocate and how to act and how to take individual ownership rights to land. 
This is because there is no right that stands alone apart from the rights of the state. 
Furthermore, the state's right to control based on constitutional authority, which is 
based on Article 33 paragraph (3) of the 1945 Constitution, is what makes it possible 
to carry out land acquisition for the public interest. Philosophically, land that concerns 
the livelihoods of many people is controlled by the state and used as much as possible 
for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, 
and utilize land arises to take over individual rights to land for development in the 
public interest. This shows that the 1945 Constitution, which regulates the protection 
of individual property rights to land, has been neglected. For this reason, protection 
of rights for individuals regarding their rights and obligations is needed as stated in 
Basic Agrarian Law, that the interests of society (general) and individual interests must 
balance each other.39 

Balancing the state's right to control land with the protection of individual rights 
in the procurement of land ownership is essential. Every land procurement activity 
must adhere to the applicable principles regarding land control and ownership, as well 
as the protection provided by national land law to land rights holders. The control and 
use of land by any individual, for any purpose, must be based on land rights granted 
by the National Land Law. Furthermore, controlling and using land without a legal 
basis (i.e., illegally) is not justified and is subject to criminal sanctions. The control 
and use of land, when based on the rights granted by the National Land Law, is 
protected by law from interference by any party, whether other members of society 
or authorities, provided the interference lacks legal justification. In this context, the 
law provides various legal means to overcome existing disturbances, namely: 

1. Disturbance by fellow community members: civil lawsuit through the 
district court or request protection from the Regent/Mayor according to 
Law Number 51 Prp of 1960. 

2. Disturbance by the authorities: lawsuit through the general court or 
state administrative court. 

 
Under normal circumstances, the acquisition of land, which is required by 

anyone and for any purpose (including public interest projects), must be carried out 
through deliberation to reach an agreement. This agreement should cover both the 
transfer of the land to the party in need and the compensation to which the holder of 
the land rights is entitled. In connection with the above, under normal circumstances, 
there is no justification for any form of coercion by any party against the holder of the 
land rights, compelling them to hand over their land or accept compensation they do 

 
39 Prasetya, Fikahati, and Muh Afif Mahfud. "Pendaftaran Tanah Untuk Pertama Kali Secara Elektronik 
Dalam Hukum Pertanahan Nasional." Jurnal Hukum 39, no. 1 (2023): 78-89; Leonard, Tommy, and 

Niko Demus Simarmata. "Legal Dynamics of Land Digitalization in The Electronic Land Registration 

System." Jurnal Hukum 39, no. 1 (2023): 65-77. 
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not agree to. This includes the use of the 'payment offer followed by consignment to 
the district court' procedure, as regulated in Article 1404 of the Civil Code. 

In compelling circumstances, if the land in question is needed for the 
implementation of public interests and it is not possible to use other land, and the 
deliberations held do not result in an agreement, forced acquisition may be carried 
out. This means that it does not require the consent of the rights holder, using the 
'rights revocation' procedure regulated in Law Number 20 of 1961. In the acquisition 
or taking of land, whether based on mutual agreement or through the revocation of 
rights, the rights holder's land, buildings, and plants are included, along with any other 
losses suffered as a result of the transfer of the land. Lastly, the form and amount of 
compensation, when land is needed for public interests and rights are revoked, must 
ensure that the former rights holder does not experience a decline in their social status 
or economic level. 

Based on these principles, individuals can be forced to release their land for 
public interest. For example, compensation for land rights in the release of rights for 
individuals to build the East Flood Canal infrastructure in East Jakarta, that the state's 
right to control gives too much power so that there is an imbalance between the state's 
right to control and the protection of individual property rights, where the recognition 
of individual property rights to land in terms of compensation does not find a meeting 
point between the two interests. The provisions governing the amount of 
compensation from a legal aspect, both the interests of the government as a land user 
and the interests of the land owner as the party charged, want the continuation of 
their lives from the results of the replacement of their land release. This balanced 
interest must be the basis for replacing land for the public interest, which provides 
justice for the recognition of property rights for individuals in accordance with their 
dignity as human beings, because the land problem is a problem that is very touching 
on justice because the nature of land is rare and limited and is a basic need for every 
human being.  
Towards a Just Land Acquisition Policy: Balancing State Control and 
Individual Property Rights 

It can be concluded that the balance between state rights and individual rights 
when referring to the provisions of the 1945 Constitution in Article 33 paragraph (3) 
in conjunction with Article 2 paragraph (1) of Basic Agrarian Law Number 5 of 1960 
with the background of the philosophical meaning contained in the provisions of the 
1945 Law in Article 33 paragraph (3) in conjunction with Article 2 paragraph 1 of Basic 
Agrarian Law Number 5 of 1960, then in agrarian legal policy if traced from the 1945 
Constitution and Basic Agrarian Law Number 5 of 1960 there are two things that have 
a correlation. First; the earth, water and natural resources are controlled in the sense 
that they are regulated as well as possible by the State. Second; control by the state 
or state rights are aimed at building the prosperity of the people, then in Basic Agrarian 
Law Number 5 of 1960 several legal policies are found such as recognition of 
customary rights and other rights of control over land. The words "controlled by 
control by the state or state rights" here cannot be interpreted that the state directly 
becomes the owner of all natural resources. Controlling in law is defined as regulating 
"because individual property rights" are still recognized as ordered in Article 28H 
paragraph (4) of the 1945 Constitution which states, "everyone has the right to have 
personal property rights and such property rights may not be taken over arbitrarily by 
anyone." According to the author, to balance this, there are provisions regulated in 
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Article 33 paragraph (3) of the 1945 Constitution concerning state rights which allow 
the state to revoke land rights for the public interest. However, these provisions cannot 
simply be applied by the state considering the limitations of power derived from the 
right to control from the state which exist in the legal principles of our country, 
complemented by the principle of just and civilized humanity rather than the principle 
and provisions of its implementing legislation. Obtaining land owned by anyone for 
any purpose and by anyone must be done through deliberation with the land owner 
to reach an agreement, both regarding the surrender of the land and the 
compensation. Only in compelling circumstances, if deliberation fails to reach an 
agreement, can land needed to carry out a public interest project be taken by force, 
through procedures regulated by law, known as revocation of rights. However, even 
if it is needed for the public interest, there is a general principle that is universal in 
nature, applicable to every country of law, regarding the form and amount of 
compensation, namely that by taking his land, the former rights holder's condition 
may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the 
provisions stipulated in the legal principles of our country and must not conflict with 
human rights. The provisions of state rights stipulated in the 1945 Constitution must 
be seen as a general and special relationship. In general, every person or individual 
has the right to have property rights, but in special circumstances for the public 
interest, individual property rights can be taken by the state in a non-arbitrary manner. 
This means that if individual property rights are needed for the public interest, then 
individual property rights must be defeated, this means that individual property rights 
are not absolute. In its implementation, to defeat individual rights from the public 
interest using the "right to control" by the state, this is where the populism of Basic 
Agrarian Law Number 5 of 1960 lies, which places the interests of the people together 
as pressure without being allowed to eliminate individual rights alone. The term control 
in the constitution does not mean becoming a direct owner, but rather regulates how 
property rights occur and how to change those property rights into other rights for 
other parties for the public interest.  

The problem that often arises is the shift in the use of control rights that are 
based on "regulating" to "owning" in implementing economic development programs 
that are oriented towards growth, thus giving rise to other problems such as the failure 
to properly pay attention to individual lands that are used for development purposes. 
According to the author, there must be a point of balance between the two interests 
between the state's control rights and the protection of individual property rights, this 
balanced interest is the basis for land acquisition for the public interest that provides 
justice and benefits to the community.  

Justice is an equal distributor among equals.40 Justice is a complex balancing 
process that moves between various factors including equality. Thus, legal protection 
in land acquisition for public interest lacks balance, proportionality, and harmony 
between the state's right to control and the protection of individual property rights. 
Justice put forward by John Rawls in relation to the transfer of land for public interest 
has never been felt to be fair. For some interests, there seems to be no balance 

 
40 Sumardjono, M. S. (2015). Dinamika pengaturan pengadaan tanah di indonesia: dari keputusan 
presiden sampai undang-undang. Yogyakarta: Gadjah Mada University Press. 
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between the state's right to control and the protection of individual property rights. 
On the one hand, development for public interest requires sufficient land availability, 
but on the other hand, individual rights also need land for their survival. If, for the 
sake of development, land is simply taken away, then it is clear that this ignores the 
protection of individual property rights to land. Therefore, the law that is made should 
protect individual property rights to land, to have equal rights and opportunities, to 
receive a share of the benefits of the land, both for themselves and their families, so 
that they can obtain a decent life in the concept of justice based on needs in a 
balanced position. 

 
CONCLUSION  

Based on the findings, the balance between the state's right to control and the 
protection of individual property rights in land acquisition for public interest is not 
balanced and the respect requested by citizens for individual rights to release control 
of their land to the State for development. Proportionally, this is because the 
delegation of authority for the state's right to control land gives the impression of very 
broad and large authority. Theoretically, this passage highlights the tension between 
state authority over land and the protection of individual property rights, emphasizing 
the need for a more balanced and just framework in land acquisition policies. It 
suggests that policymakers must understand and integrate the concept of justice into 
land acquisition laws, ensuring that individuals displaced for public development 
purposes are compensated in a way that protects their socio-economic well-being and 
future opportunities. 

In principle, land acquisition regulations provide justice for the rights of 
individuals and citizens. However, in the end, making a policy that regulates land 
acquisition for public interest depends on the maker. Policy makers are expected to 
have a correct understanding of the concept of justice and be able to translate the 
concept into various provisions. By considering the universal aspect that someone who 
has lost land for development activities for the public interest should not suffer from 
their future or better socio-economic conditions than their previous conditions. As 
suggestions, there is a need to simplify bureaucracy in the field of land acquisition 
while still prioritizing the principle of caution, the principle of respect for land rights 
and the principle of justice.  
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Land acquisition is essential for public development, but it often 
causes disputes over land rights and compensation when 
governments acquire land for economic and infrastructural 
projects. This research aims to address the challenges in land 
acquisition, particularly focusing on the shift from land 
“management” to land “ownership” in for public interest. The 
study seeks to highlight issues related to coercion, inadequate 
compensation, and the lack of proper consideration for individual 
landowners during the acquisition process. This study employs 
doctrinal research, using a combination of the statutory approach 
to analyze the balance between the State's control and individual 
property rights in land acquisition. The study finds that while land 
acquisition is legally grounded in principles of land control and 
protection for landholders, its implementation often fails to 
respect the rights of individual landowners. Issues of coercion 
and inadequate compensation persist, and the shift from land 
management to ownership in development activities exacerbates 
these problems. Simplifying the land acquisition bureaucracy 
while maintaining respect for land rights, fairness, and caution is 
essential for a more just and efficient process, aligning with 
principles of justice and proper compensation. 

 

1. Introduction 

The meaning of balance in the context of land rights is equivalence/equality in 
owning, controlling and utilizing land for people or individuals. Likewise, in the 
constitution protected by the 1945 Constitution, in Article 28H paragraph (4) it 
states, “everyone” has the right to personal property and such property rights may 
not be taken over arbitrarily by others. Article 28J states that everyone is obliged 
to respect the human rights of others and is willing to have their rights limited for 
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the sake of realizing the human rights of others.1 he implication of the balance in 
land rights, as outlined in the 1945 Constitution, underscores the importance of 
equality in ownership, control, and utilization of land. This balance ensures that 
individuals' property rights are protected from arbitrary confiscation, as 
guaranteed in Article 28H. However, the constitution also emphasizes that the 
exercise of these rights may be limited when necessary to uphold the rights of 
others, as stated in Article 28J. Therefore, land acquisition processes must carefully 
consider both individual property rights and the public interest, ensuring that 
landholders' rights are respected while facilitating development for the common 
good.2 

Moreover, property rights are fundamental rights for every individual.3 Therefore, 
Indonesian citizens have an obligation to respect the basic rights of others. This 
underscores that Indonesian human rights, including land rights, must be balanced 
with the fundamental principles of land management.4 Land rights held by 
individuals cannot be justified for personal use solely, particularly when it causes 
harm to society and the state. However, this does not mean that individual 
interests will be entirely subordinated to public interests. Law Number 5 of 1960 
concerning Basic Regulations on Agrarian Principles (Basic Agrarian Law) also 
acknowledges individual interests, emphasizing that the interests of society and 
individuals must be balanced to achieve the ultimate goals of prosperity, justice, 
and happiness for both individuals and the broader community.5 

Regarding the provisions above, as a manifestation of the nature of a state based 
on the rule of law based on Pancasila, especially the principle of just and civilized 
humanity, in obtaining land owned by individuals or communities needed for 
development must be protected. However, with the argument that all land rights 
have a social function, land owned by individuals or communities needed for 
development of public interests related to the existence of development programs 
that require land, such as infrastructure for public interests, there has been a legal 
disproportion between the objectives of the law and implementation in the field of 
land law.6 As a result of this misinterpretation, various demands and actions 

 
1 Mohammad Ibrahim., The Judicialisation of Discrimination in the Indonesian Constitutional 

Court, International Journal of Discrimination and the Law, Vol.22, no.2, 2022, page.132.  
2 Rebecca Meckelburg and Agung Wardana., The political economy of land acquisition for 

development in the public interest: The case of Indonesia, Land Use Policy, Vol.137, 2024, 
page.107017. See too, Zaka Firma Aditya and Sholahuddin Al-Fatih., The legal protection system 

of indigenous peoples in Southeast Asia, Legality: Jurnal Ilmiah Hukum, Vol.31, no.2, 2023, 
page.301. 

3 Hariyanto, Mabarroh Azizah, and Nurhidayatuloh Nurhidayatuloh., Does the Government’s 

Regulations in Land Ownership Empower the Protection of Human Rights?, Journal of Human 
Rights, Culture and Legal System, Vol.4, no.2, 2024, page.3911.  

4 Arie Sukanti., Konsep Yang Mendasari Penyempurnaan Hukum Tanah Nasional, Pidato Upacara 
Pengukuhan Guru Besar Tetap Dalam Ilmu Hukum Agraria, Depok, Fakultas Hukum Universitas 

Indonesia, 2003, page.121. 
5 Gusti Ayu Made Suartika., Territoriality and the market system—Adat land vs. state regulations 

on land matters in Bali, Habitat International, Vol.31, no.2, 2007, page.172.  
6 Sri Hajati, Sri Winarsi, Xavier Nugraha, Rahajeng Dzakiyya Ikbar, and Stefania Arshanty Felicia., 

Land acquisition for the public interest as an alternative to building a food estate in Indonesia: 

an effort to achieve proportional justice, World Journal of Entrepreneurship, Management and 
Sustainable Development, Vol.19, no.1, 2023, page.12. See too, Nora Eka Putri and Melinda 

Noer., Social risk assessment of land acquisition for the construction of the Sicincin-Padang toll 
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actually create conditions that reduce legal certainty for the development actors 
themselves.7 

Land acquisition by the state for public interest can only be carried out if it is based 
on the authority granted by law. However, the meaning of “controlled” is 
interpreted as if it gives unlimited authority to the government so that in its 
implementation it causes dissatisfaction among the wider community.8 It is not 
uncommon for there to be a policy of land acquisition in the implementation of 
development for the public interest, both carried out by the government and the 
private sector, often becoming one of the causes of land disputes. This problem is 
caused by spatial planning often being translated into policies that tend to be 
oriented towards fulfilling the function of land, such as the allocation of roads, 
bridges, and buildings.9 Meanwhile, the unclear status of land ownership rights is 
a problem that often leads to land ownership conflicts in the community. This study 
will examine how the balance between the right to control the state and the 
protection of individual property rights in land acquisition for the public interest so 
as to obtain justice in a balanced position. 

Roestamy et al. emphasized that land acquisition is mainly focused on the legal 
frameworks and procedures that govern the state's authority to acquire land for 
public interest. Many studies have examined the role of the land bank in providing 
legal certainty for effective land management in relation to public interests,10 
including the using of land bank to provide legal certainty for effective land 
management of public interest.11 Moreover, some have critiqued the legal aspects 

 
road section, West Sumatra, Indonesia, Kasetsart Journal of Social Sciences, Vol.45, no.1, 2024, 
page.169.  

7 Irene Eka Sihombing., Pencabutan Hak atas Tanah Dipandang dari Konsepsi Hukum Tanah 
Nasional (Pemahaman dari Falsafah Komunalistik Religius), Master Theses, Jakarta, Universitas 
Trisakti, 2013, page.125. See too, Fifik Wiryani and Mokhammad Najih., The criticism of land 

procurement law to improve landowners welfare in Indonesia, Sriwijaya Law Review, Vol.5, no.2, 
2021, page.183.  

8 Budi Harsono., Hukum agraria Indonesia: sejarah pembentukan undang-undang pokok agraria, 
isi dan pelaksanaannya, Jakarta, Djambatan, 2007, page.154. 

9 Mahsa Mesgar and Diego Ramirez-Lovering., Informal land rights and infrastructure retrofit: A 

typology of land rights in informal settlements, Land, Vol.10, no.3, 2021, page.273. See too, M. 
Priyanta and Zulkarnain, C.S.A., Sustainable Infrastructure Legal Policy in Indonesia: A National 

Strategic Project Approach for National Development, Sriwijaya Law Review, Vol.7, no.1, 2023, 
page.11. See too, Mohammad Arif Rohman., Assessment of the government’s role performance 

in Public-Private Partnership (PPP) toll road projects in Indonesia, Journal of Financial 
Management of Property and Construction, Vol.27, no.2, 2022, page.252.  

10 Rebecca Meckelburg and Agung Wardana., The political economy of land acquisition for 

development in the public interest: The case of Indonesia, Land Use Policy, Vol.137, 2024, 
page.107017. See too, Try Widiyono and Md Zubair Kasem Khan., Legal Certainty in Land Rights 

Acquisition in Indonesia’s National Land Law, Law Reform, Vol.19, no.1, 2023, page.129.  
11 Martin Roestamy, Abraham Yazdi Martin, Radif Khotamir Rusli, and Mohamad Ali Fulazzaky., A 

review of the reliability of land bank institution in Indonesia for effective land management of 

public interest, Land Use Policy, Vol.120, 2022, page.106275. See too, Rifki Ismal., Constructing 
Sukuk-linked Awqaf (endowment) model, International Journal of Islamic and Middle Eastern 
Finance and Management, Vol.17, no.5, 2024, page.879. See too, Grace Sharon, Bintang Aulia 
Hutama, Aghnia Risqa Hudiyarahma, and Levina Yustitianingtyas., Depiction of Public Interest 

Theory Based on the Welfare Economic Concept on Indonesia Regulation, Yustisia, Vol.11, no.2, 

2024, page.136. See too, Rahayu Subekti, Adi Sulistiyono, Diah Pawestri Maharani, and I. Gusti 
Ayu Gangga Santi Dewi., The urgency of the legal strategy of abandoned-land use through the 
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of land procurement, particularly in terms of improving the welfare of landowners 
and the efficiency of land acquisition processes in Indonesia.12 Mesgar and 
Ramirez-Lovering explore the informal land rights and challenges of infrastructure 
retrofit in informal settlements, highlighting the complexity of land ownership 
outside formal legal systems.13 In addition, the political and economic dimensions 
of land acquisition have been explored, which delve into the political economy of 
land acquisition for public development.14 Similarly, Roestamy et al. have reviewed 
the reliability of land bank institutions in Indonesia for managing public interest 
land acquisitions.15  

Despite these studies, there remains a gap in understanding how the balance 
between the state's right to control land and the protection of individual property 
rights can be effectively achieved, especially in light of public dissatisfaction and 
land disputes.16 While earlier research has focused on causes of land disputes17 
and the role of spatial planning in land acquisition,18 these studies have largely 
overlooked how these factors interact to impact the fairness and equity of the land 

 
formation of land bank in Indonesia, Cogent Social Sciences, Vol.9, no.1, 2023, page.2239050. 

See too, Edy Lisdiyono., Land Procurement for Public Interest and Spatial Planning: Legal and 
Juridical Implications, Lex Publica, Vol.4, no.2, 2017, page.769. 

12 Fifik Wiryani and Mokhammad Najih., The criticism of land procurement law to improve 

landowners welfare in Indonesia, Sriwijaya Law Review, Vol.5, no.2, 2021, page.183.  
13 Mahsa Mesgar and Diego Ramirez-Lovering., Informal land rights and infrastructure retrofit: A 

typology of land rights in informal settlements, Land, Vol.10, no.3, 2021, page.273 
14 Rebecca Meckelburg and Agung Wardana., The political economy of land acquisition for 

development in the public interest: The case of Indonesia, Land Use Policy, Vol.137, 2024, 

page.107017 
15 Martin Roestamy, Abraham Yazdi Martin, Radif Khotamir Rusli, and Mohamad Ali Fulazzaky., A 

review of the reliability of land bank institution in Indonesia for effective land management of public 
interest, Land Use Policy, Vol.120, 2022, page.106275 

16 Iwan Permadi, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid 
Ahmad., Resolving Disputes Arising from Land Acquisition for Public Purposes Involving 

Indigenous Peoples in the Nusantara Capital Region, Journal of Law and Legal Reform, Vol.5, 

no.2, 2024, page.707. 
17 Iwan Permadi, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid 

Ahmad., Resolving Disputes Arising from Land Acquisition for Public Purposes Involving 
Indigenous Peoples in the Nusantara Capital Region, Journal of Law and Legal Reform, Vol.5, 

no.2, 2024, page.707. 
18 Hendra Gunawan, Titiek Setyawati, Tri Atmoko, Rozza Tri Kwatrina, Irma Yeny, Tri Wira Yuwati, 

Rachman Effendy et al., A review of forest fragmentation in Indonesia under the DPSIR 

framework for biodiversity conservation strategies, Global Ecology and Conservation, Vol.5, no.3, 
2024, page.02918. See too, Chay Asdak and Yulizar Yulizar., Transboundary water resources 

management and food security: An Indonesian perspective, World Water Policy, Vol.13, no.3, 

2024, page.121. See too, Sherly Meilintan Surya, Nia Kurniati, H. Imamulhadi, and Maret 
Priyanta., Legal Aspects of Granting Land Rights for the Bajo Tribe in the Coastal Areas of 

Indonesia, Coastal Management, Vol.13, no.4, 2024, page.13. See too, Henzulkifli Rahman, Rizki 
Atthoriq Hidayat, Adenan Yandra Nofrizal, Indra Wilastra, and Aulia Fajrin Ramadhani Nasution., 

Priority Corridor Zone for Human-Tiger Conflict Mitigation: A Landscape Connectivity Approach 
in West Sumatra Region, Indonesia, Journal for Nature Conservation, Vol.76, 2023, page.126501. 

See too, Maret Priyanta and Cut Sabina Anasya Zulkarnain., Sustainable Infrastructure Legal 

Policy in Indonesia: A National Strategic Project Approach for National Development, Sriwijaya 
Law Review, Vol.7, no.1, 2023, page.12. See too, Wen, Krishna Samudera, Luky Adrianto, 

Gabrielle L. Johnson, Mary Sue Brancato, and Alan White., Towards Marine spatial planning 
implementation in Indonesia: progress and hindering factors, Coastal Management, Vol.50, no.6, 

2022, page.469.  
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acquisition process.19 This gap becomes more pronounced in cases where land 
disputes involve indigenous peoples or when the public interest is in conflict with 
the protection of individual property rights.  

This study aims to fill this gap by specifically investigating how the balance 
between the state's control over land and the protection of individual property 
rights can be achieved in practice. Unlike previous studies that primarily focus on 
legal procedures or spatial planning in isolation, this research emphasizes the 
interaction between these elements, exploring how they can collectively contribute 
to achieving proportional justice in land acquisition processes. The focus is on 
ensuring that both the state’s interests and the rights of landowners are 
adequately addressed, with a particular emphasis on fairness and justice in the 
acquisition process. By highlighting the competing interests of the state and 
individual landowners, and exploring the role of legal frameworks in balancing 
these interests, this research contributes to a deeper understanding of how land 
acquisition laws can be applied more equitably. It aims to offer insights into 
achieving just outcomes, addressing a critical gap in existing literature that has 
been insufficiently explored in prior studies. 

2. Research Methods 

This study uses the statutory approach, which is needed to analyze the balance 
between the State's right to control and the protection of individual rights in land 
acquisition for public interest.20 Through the statutory approach, the balance 
between the State's right to control and the protection of individual property rights 
in land acquisition for public interest will be understood.21 Furthermore, by 
referring to the research problems as stated above, this study uses doctrinal 
research (norm research), namely research that focuses on studying the rules or 
norms in positive law or seeking the formulation of legal doctrine by analyzing 
existing legal rules.22 The legal norms in the land sector, including laws, 
government regulations, presidential regulations, presidential decrees, ministerial 
regulations, and court decisions, govern issues related to the balance between 
state control rights and the protection of individual property rights in land 
acquisition for public interests. These norms also address the legal protection of 
individual rights during land acquisition and the implementation and resolution of 
consignments in land acquisition for public purposes. 

Positive norms that aimed to achieve legal certainty were analyzed to determine 
the value of justice, balance, and public interest. The analysis of primary data, 
supported by normative analysis, ultimately showed the absence of a balance 

 
19 Aldhanalia Pramesti Salsabila and Vera Ayu Riandini., Meaning of Public Interests and Business-

Economic Legal Interests in Development (Case Study of the Development of PT Semen 

Indonesia in Rembang), Lex Scientia Law Review, Vol.3, no.1, 2019, page.98. See too, Maret 

Priyanta and Cut Sabina Anasya Zulkarnain., Sustainable Infrastructure Legal Policy in Indonesia: 
A National Strategic Project Approach for National Development, Sriwijaya Law Review, Vol.7, 

no.1, 2023. Page.13.  
20 Aartje Ehupeiory., Bahan Ajar, Metode Penelitian Hukum, Jakarta, Universitas Kristen Indonesia 

Pres, 2021, page.243. 
21 P. Chynoweth., Advance Research Method in the Building Environment ed Knight and AL 

Ruddock, Oxford, Wiley-Blackwell, 2008. Page.132. 
22 Soetandyo Wignjosoebroto., Hukum: Paradigma, Metode dan Dinamika Masalahnya, Jakarta, 

Elsam dan Hilma, 2002, page.251. 
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between the state's right to control and the protection of individual property rights. 
The data analysis conducted was descriptive. The data obtained, collected as 
described above, was systematically arranged, then analyzed qualitatively, and 
ultimately used to outline what should be done (from a legal perspective). 

3. Results and Discussion 

3.1. The Governance of Land: Global Capitalism and Agrarian Conflict 

The governance of land involves complex interactions between state authority, 
private interests, and social equity, particularly in contexts of land acquisition and 
land grabbing. Dunlap discusses how land grabbing, fueled by the green economy 
and ecological policies, contributes to ecological conflict and further marginalizes 
local communities in developing countries.23 Illien emphasizes that in Laos and 
Rwanda, coffee cultivation and agrarian issues are seen through a bottom-up 
perspective, highlighting the role of local communities in resisting land 
dispossession driven by capitalist agrarian systems.24 Grajales and Toukpo explore 
how deforestation and agrarian capitalism in Côte d'Ivoire, exacerbated by the 
legacy of war, have led to significant land conflicts, particularly in the cocoa 
sector.25 Eke analyzes the ongoing conflict between Fulani herders and village 
landowners in Ghana, linking the disputes to capitalism, climate change, and 
peasant struggles over access to land.26 García and Wong examine the political 
economy of deforestation in the Colombian Amazon, where the expansion of 
agribusiness, driven by capitalist interests, leads to widespread land conflicts and 
environmental degradation.27 In addition, Navarrete-Cruz et al. review the 
connection between agrarian change, land dispossession, and the armed conflict 
in Colombia, showing how land grabbing for resource extraction deepens social 
inequalities and violence in the region.28 Fletcher highlights that the tourism 
industry, as part of global capitalism, is not exempt from its role in deepening land 
conflicts, playing a significant role in shaping land use and acquisition patterns, 
often prioritizing capital accumulation over social and environmental 
considerations.29 These demonstrate how global capitalist forces influence land 
governance, often intensifying conflicts over land in developing countries. In this 
context, Karjoko et al. emphasize the need for a scientific paradigm that underpins 
the development of land acquisition laws, arguing that legal frameworks must 
ensure fairness while addressing power imbalances.30  

 
23 Xander Dunlap., This System is Killing Us: Land Grabbing, the Green Economy & Ecological 

Conflict, Pluto Press, 2024, Page.123. 
24 Patrick Illien., Coffee and the agrarian questions in Laos and Rwanda: Taking a bottom-up 

perspective, Journal of Rural Studies, Vol.106, 2024, page.103201.  
25 Jacobo Grajales and Oscar Toukpo., Making green cocoa: Deforestation, the legacy of war, and 

agrarian capitalism in Côte d'Ivoire, Journal of Agrarian Change, Vol.16, 2024, page.12609.  
26 Surulola Eke., Conflict between Fulani herders and village landowners in Ghana: capitalism, 

climate change, and peasant struggles, Third World Quarterly, Vol.45, no.13, 2024, page.2021.  
27 García, Paula Andrea Sánchez, and Grace Y. Wong., The political economy of deforestation in 

the Colombian Amazon, Journal of Political Ecology, Vol.31, no.1, 2024, page.195. 
28 Angela Navarrete-Cruz, Athena Birkenberg, and Regina Birner., Agrarian change and land 

dispossession linked to the armed conflict in Colombia–a review, Third World Quarterly, Vol.44, 
no.7, 2023, page.1528. 

29 Robert Fletcher., Sustaining tourism, sustaining capitalism? The tourism industry's role in global 
capitalist expansion, Tourism Geographies, Vol.13, no.3, 2011, page.449.  

30 Lego Karjoko, Zaidah Nur Rosidah, and I. Gusti Ayu Ketut Rahmi Handayani., Refleksi Paradigma 
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Borras et al. argue that land governance at the global level is increasingly 
influenced by changing agricultural contexts and competing political interests, with 
land grabbing posing a significant challenge to equitable land distribution.31 
Bozeman adds that public interest and values must counterbalance economic 
individualism in land governance, ensuring that public benefits do not diminish in 
favor of private profits.32 In the context of agrarian conflict, Lucas and Warren 
explore how state control over land in Indonesia intersects with grassroots 
struggles for land rights, highlighting the tensions between state development 
priorities and local demands for land access.33 Similarly, Caldeira describes how 
social movements, such as the Landless People’s Movement (MST) in Brazil, reflect 
broader struggles over land ownership and its transformative power.34 Roudart 
and Mazoyer provide a historical lens on large-scale land acquisitions, illustrating 
how such transactions often lead to social and economic inequality.35 Li discusses 
the risks associated with transnational farmland investments, which can 
exacerbate global inequities in land control.36 Rigg et al. highlight the persistence 
of smallholder agriculture in East and Southeast Asia as a resistance to larger-scale 
land acquisitions that threaten food security and community livelihoods.37 Lastly, 
Yoshino et al. examine attitudes toward land acquisition in Indonesia, emphasizing 
the challenges of reconciling state interests with the rights of individual 
landowners.38 This shows that the issue of land governance is deeply intertwined 
with complex social, political, and economic factors that demand a careful 
balancing act. The increasing influence of global agricultural shifts and political 
interests, as highlighted by scholars like Borras et al., presents a growing challenge 
to equitable land distribution, often exacerbated by land grabbing. The tension 
between state control and local communities' rights, particularly in countries like 
Indonesia, reflects broader struggles over the ownership and use of land. 

This highlights a key challenge: how to reconcile the interests of the state, private 
sector, and local communities. While large-scale land acquisitions are often 
presented as necessary for economic development, they can lead to the 
marginalization of local landowners and exacerbate social inequalities. These 

 
Ilmu Pengetahuan Bagi Pembangunan Hukum Pengadaan Tanah, Bestuur, Vol.7, no.1, 2019, 

page.7.  
31 Saturnino M. Borras Jr, Jennifer C. Franco, and Chunyu Wang., The challenge of global 

governance of land grabbing: changing international agricultural context and competing political 
views and strategies, Globalizations, Vol.10, no.1, 2013, page.173.  

32 Barry Bozeman., Public values and public interest: Counterbalancing economic individualism, 
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acquisitions frequently prioritize sectors such as industry, forestry, and mining, 
which dominate access to land, often to the detriment of agricultural communities 
and indigenous groups. Consequently, this results in the concentration of land 
ownership and the erosion of individual land rights, leaving many vulnerable to 
displacement and injustice.39 

The orientation of large-scale land acquisition results in the concentration of land 
ownership on the one hand, and on the other hand the absence of agrarian law 
functions to provide protection for individual property rights to their land, so that 
access to strategic lands is dominated by limited groups for example: industry, 
forestry, mining, plantations, manufacturing, housing, and entertainment. Land 
that functions socially is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the wider community's access to land 
being left behind, which in turn, on a macro scale, the agrarian sector is 
increasingly left behind compared to other sectors.  

For instance in Indonesia, as a result, now there are parties who are demanding 
the abolition of the state's control rights institution, which is based on the 1945 
Constitution.40 In fact, the authority stated in Article 2 of Basic Agrarian Law, even 
though in the laws of the countries concerned there is no statement as formulated 
in the Article, with various regulations and restrictions on that authority, it is in 
any country in relation to the existing land. Land acquisition by the state for the 
public interest can only be carried out if it is based on the authority granted by 
law. It turns out that the authority to procure land for public interest is not 
expressly granted by the 1945 Constitution. Therefore, this was done by expanding 
the interpretation of Article 33 paragraph (3) of the 1945 Constitution regarding 
the authority to regulate (beleid-regel) and manage (beheersdaad) land 
throughout the territory of Indonesia.41 

Land should not only be seen as a territory but as an integrated part of it. This 
means that land represents complete and exclusive sovereignty, which must be 
guarded, maintained, and regulated. Land is the personification of a country's 
sovereignty and a source of the people's prosperity. Based on this, the state holds 
the authority (or right) to oversee land within its territory, which includes the 
authority to regulate the “legal relations” between individuals and land. Regulating 
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these legal relations means that the state has the authority to grant land rights to 
its citizens, but it also holds the power to revoke (take over) individual (private) 
rights. In the Indonesian context, it can be concluded that the state's authority to 
grant and revoke land rights is based on an expanded interpretation of Article 33, 
paragraph (3) of the 1945 Constitution, which is correlated with Article 2, 
paragraph (2) of the Basic Agrarian Law Number 5 of 1960, giving the state the 
power to control state land. 

3.2. The Legal Framework of Land Acquisition for Public Interest in 
Indonesia 

State authority must be limited to two things. First, matters regulated by the state 
must not result in violating human rights guaranteed by the 1945 Constitution. 
Regulations that can be against an interest and cause losses to another party are 
one form of such violation. A person who gives up his land rights must receive 
legal protection and fair compensation for the sacrifice. Second, restrictions that 
are substantive, in the sense that regulations made by the state must be relevant 
to the objectives to be achieved, namely for the greatest possible prosperity of the 
people. The private sector because it concerns public welfare which is full of service 
missions. Delegation to the private sector which is part of society will create a 
conflict of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests 
must be prioritized over individual or personal and group interests. It does not 
mean that individual interests will be completely suppressed by public interests. 
Basic Agrarian Law also takes into account individual interests. For this reason, 
public interests and individual interests must balance each other, until finally the 
main goal is achieved, namely to bring prosperity, happiness and justice to the 
state and the people, in the framework of a just and prosperous society. Then to 
provide legal certainty regarding land rights for the people. This is stated in the 
general explanation of Basic Agrarian Law regarding the Basics of Agrarian Law.42 

With the acquisition of land for public interest, with the existence of development 
programs that require land, then the development carried out as an effort to 
achieve the main objective of land control certainly requires land, such as 
infrastructure development for public interest. For that, the state that has authority 
over land, according to the 1945 Constitution, regulates the basic rights of 
individuals as citizens while protecting human rights together. Strengthening the 
regulation of human rights together reduces the authority of the state over the 
basic rights of individuals as citizens, for example the protection of individual 
property rights as regulated in Article 28G in conjunction with Article 28H 
paragraph (4) which states, “everyone has the right to protection of themselves, 
their families, honor, dignity, and property under their control”. Furthermore, they 
also receive a guarantee of legal protection as regulated in Article 28H paragraph 
(4) which states, “everyone has the right to have a guarantee of personal property 
rights and the right to such may not be taken over arbitrarily by anyone”. 
Therefore, the implementation of the state's right to control is returned to the 
agrarian legal policy which is expressly stated in Article 33 paragraph (3) of the 
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1945 Constitution, but in its journey, by using the concept of the state's right to 
control, agrarian politics develops the process of marginalizing the position of the 
1960 Basic Agrarian Law as the parent. On the one hand by developing, it as 
another law, and on the one hand by developing various other basic laws. By 
implementing land acquisition for the public interest, the problem that is prone to 
giving rise to conflict in land acquisition for the development of the concentration 
of land control is in forest control, the basis of which is given by the government 
through forest control rights for private companies and the implementation of 
production forest areas based on forest use agreements (Tata Guna Hutan 
Kesepakatan/TGHK) which are controlled by State Forestry Public Company 
(Perusahaan Umum Kehutanan Negara/Perhutani). 

With the state's right to control land acquisition for public interest, the authority 
of the state's right to control is to regulate and organize the allocation, use, supply, 
and maintenance of the earth, water, and space as regulated in Article 14 of Basic 
Agrarian Law Number 5 of 1960, which is not further translated into sectoral 
interests. The phenomenon that has emerged so far is that spatial planning in 
Indonesia is not carried out in an integrated manner. Each sector related to the 
arrangement of the earth, water, and space and the natural resources contained 
therein has its own spatial planning. This condition gives rise to a policy of land 
acquisition in the implementation of land acquisition for development activities, 
both carried out by the government and the private sector, often becoming one of 
the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of 
land ownership on the one hand, and on the other hand the absence of an agrarian 
function to protect the rights of land owners as individuals and communities so 
that access to land is limited. Strategic land for individuals is dominated by limited 
groups, namely the government and the private sector. Land that has a social 
function is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the lag of individual and wider 
community access to land. The state's right to control has great power, which is 
much greater than that of individuals or individuals and communities. Power here 
shows that the state has the authority to determine how to allocate and how to 
act and how to take individual ownership rights to land. This is because there is 
no right that stands alone apart from the rights of the state. Furthermore, the 
state's right to control based on constitutional authority, which is based on Article 
33 paragraph (3) of the 1945 Constitution, is what makes it possible to carry out 
land acquisition for the public interest. Philosophically, land that concerns the 
livelihoods of many people is controlled by the state and used as much as possible 
for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, 
and utilize land arises to take over individual rights to land for development in the 
public interest. This shows that the 1945 Constitution, which regulates the 
protection of individual property rights to land, has been neglected. For this 
reason, protection of rights for individuals regarding their rights and obligations is 
needed as stated in Basic Agrarian Law, that the interests of society (general) and 
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individual interests must balance each other.43 

Balancing the state's right to control land with the protection of individual rights in 
the procurement of land ownership is essential. Every land procurement activity 
must adhere to the applicable principles regarding land control and ownership, as 
well as the protection provided by national land law to land rights holders. The 
control and use of land by any individual, for any purpose, must be based on land 
rights granted by the National Land Law. Furthermore, controlling and using land 
without a legal basis (i.e., illegally) is not justified and is subject to criminal 
sanctions. The control and use of land, when based on the rights granted by the 
National Land Law, is protected by law from interference by any party, whether 
other members of society or authorities, provided the interference lacks legal 
justification. In this context, the law provides various legal means to overcome 
existing disturbances, namely: 

3.2.1. Disturbance by fellow community members: civil lawsuit through the 
district court or request protection from the Regent/Mayor according 
to Law Number 51 of 1960. 

3.2.2. Disturbance by the authorities: lawsuit through the general court or 
state administrative court. 

 

Under normal circumstances, the acquisition of land, which is required by anyone 
and for any purpose (including public interest projects), must be carried out 
through deliberation to reach an agreement. This agreement should cover both 
the transfer of the land to the party in need and the compensation to which the 
holder of the land rights is entitled. In connection with the above, under normal 
circumstances, there is no justification for any form of coercion by any party 
against the holder of the land rights, compelling them to hand over their land or 
accept compensation they do not agree to. This includes the use of the 'payment 
offer followed by consignment to the district court' procedure, as regulated in 
Article 1404 of the Civil Code. 

In compelling circumstances, if the land in question is needed for the 
implementation of public interests and it is not possible to use other land, and the 
deliberations held do not result in an agreement, forced acquisition may be carried 
out. This means that it does not require the consent of the rights holder, using the 
'rights revocation' procedure regulated in Law Number 20 of 1961. In the 
acquisition or taking of land, whether based on mutual agreement or through the 
revocation of rights, the rights holder's land, buildings, and plants are included, 
along with any other losses suffered as a result of the transfer of the land. Lastly, 
the form and amount of compensation, when land is needed for public interests 
and rights are revoked, must ensure that the former rights holder does not 
experience a decline in their social status or economic level. 

Based on these principles, individuals can be forced to release their land for public 
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interest. For example, compensation for land rights in the release of rights for 
individuals to build the East Flood Canal infrastructure in East Jakarta, that the 
state's right to control gives too much power so that there is an imbalance between 
the state's right to control and the protection of individual property rights, where 
the recognition of individual property rights to land in terms of compensation does 
not find a meeting point between the two interests. The provisions governing the 
amount of compensation from a legal aspect, both the interests of the government 
as a land user and the interests of the land owner as the party charged, want the 
continuation of their lives from the results of the replacement of their land release. 
This balanced interest must be the basis for replacing land for the public interest, 
which provides justice for the recognition of property rights for individuals in 
accordance with their dignity as human beings, because the land problem is a 
problem that is very touching on justice because the nature of land is rare and 
limited and is a basic need for every human being. 

3.3. Towards a Just Land Acquisition Policy: Balancing State Control 
and Individual Property Rights 

It can be concluded that the balance between state rights and individual rights 
when referring to the provisions of the 1945 Constitution in Article 33 paragraph 
(3) in conjunction with Article 2 paragraph (1) of Basic Agrarian Law Number 5 of 
1960 with the background of the philosophical meaning contained in the provisions 
of the 1945 Law in Article 33 paragraph (3) in conjunction with Article 2 paragraph 
1 of Basic Agrarian Law Number 5 of 1960, then in agrarian legal policy if traced 
from the 1945 Constitution and Basic Agrarian Law Number 5 of 1960 there are 
two things that have a correlation. First; the earth, water and natural resources 
are controlled in the sense that they are regulated as well as possible by the State. 
Second; control by the state or state rights are aimed at building the prosperity of 
the people, then in Basic Agrarian Law Number 5 of 1960 several legal policies are 
found such as recognition of customary rights and other rights of control over land. 
The words “controlled by control by the state or state rights” here cannot be 
interpreted that the state directly becomes the owner of all natural resources. 
Controlling in law is defined as regulating “because individual property rights” are 
still recognized as ordered in Article 28H paragraph (4) of the 1945 Constitution 
which states, “everyone has the right to have personal property rights and such 
property rights may not be taken over arbitrarily by anyone.” According to the 
author, to balance this, there are provisions regulated in Article 33 paragraph (3) 
of the 1945 Constitution concerning state rights which allow the state to revoke 
land rights for the public interest. However, these provisions cannot simply be 
applied by the state considering the limitations of power derived from the right to 
control from the state which exist in the legal principles of our country, 
complemented by the principle of just and civilized humanity rather than the 
principle and provisions of its implementing legislation. Obtaining land owned by 
anyone for any purpose and by anyone must be done through deliberation with 
the land owner to reach an agreement, both regarding the surrender of the land 
and the compensation. Only in compelling circumstances, if deliberation fails to 
reach an agreement, can land needed to carry out a public interest project be 
taken by force, through procedures regulated by law, known as revocation of 
rights. However, even if it is needed for the public interest, there is a general 
principle that is universal in nature, applicable to every country of law, regarding 
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the form and amount of compensation, namely that by taking his land, the former 
rights holder's condition may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the provisions 
stipulated in the legal principles of our country and must not conflict with human 
rights. The provisions of state rights stipulated in the 1945 Constitution must be 
seen as a general and special relationship. In general, every person or individual 
has the right to have property rights, but in special circumstances for the public 
interest, individual property rights can be taken by the state in a non-arbitrary 
manner. This means that if individual property rights are needed for the public 
interest, then individual property rights must be defeated, this means that 
individual property rights are not absolute. In its implementation, to defeat 
individual rights from the public interest using the “right to control” by the state, 
this is where the populism of Basic Agrarian Law Number 5 of 1960 lies, which 
places the interests of the people together as pressure without being allowed to 
eliminate individual rights alone. The term control in the constitution does not 
mean becoming a direct owner, but rather regulates how property rights occur 
and how to change those property rights into other rights for other parties for the 
public interest.  

The problem that often arises is the shift in the use of control rights that are based 
on “regulating” to “owning” in implementing economic development programs that 
are oriented towards growth, thus giving rise to other problems such as the failure 
to properly pay attention to individual lands that are used for development 
purposes. According to the author, there must be a point of balance between the 
two interests between the state's control rights and the protection of individual 
property rights, this balanced interest is the basis for land acquisition for the public 
interest that provides justice and benefits to the community.  

Justice is an equal distributor among equals.44 Justice is a complex balancing 
process that moves between various factors including equality. Thus, legal 
protection in land acquisition for public interest lacks balance, proportionality, and 
harmony between the state's right to control and the protection of individual 
property rights. Justice put forward by John Rawls in relation to the transfer of 
land for public interest has never been felt to be fair. For some interests, there 
seems to be no balance between the state's right to control and the protection of 
individual property rights. On the one hand, development for public interest 
requires sufficient land availability, but on the other hand, individual rights also 
need land for their survival. If, for the sake of development, land is simply taken 
away, then it is clear that this ignores the protection of individual property rights 
to land. Therefore, the law that is made should protect individual property rights 
to land, to have equal rights and opportunities, to receive a share of the benefits 
of the land, both for themselves and their families, so that they can obtain a decent 
life in the concept of justice based on needs in a balanced position. 

4. Conclusion 

Based on the findings, the balance between the state's right to control and the 
protection of individual property rights in land acquisition for public interest is not 
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balanced and the respect requested by citizens for individual rights to release 
control of their land to the State for development. Proportionally, this is because 
the delegation of authority for the state's right to control land gives the impression 
of very broad and large authority. Theoretically, this passage highlights the tension 
between state authority over land and the protection of individual property rights, 
emphasizing the need for a more balanced and just framework in land acquisition 
policies. It suggests that policymakers must understand and integrate the concept 
of justice into land acquisition laws, ensuring that individuals displaced for public 
development purposes are compensated in a way that protects their socio-
economic well-being and future opportunities. 

In principle, land acquisition regulations provide justice for the rights of individuals 
and citizens. However, in the end, making a policy that regulates land acquisition 
for public interest depends on the maker. Policy makers are expected to have a 
correct understanding of the concept of justice and be able to translate the concept 
into various provisions. By considering the universal aspect that someone who has 
lost land for development activities for the public interest should not suffer from 
their future or better socio-economic conditions than their previous conditions. As 
suggestions, there is a need to simplify bureaucracy in the field of land acquisition 
while still prioritizing the principle of caution, the principle of respect for land rights 
and the principle of justice.  
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Land acquisition is essential for public development, but it often 
causes disputes over land rights and compensation when 
governments acquire land for economic and infrastructural 
projects. This research aims to address the challenges in land 
acquisition, particularly focusing on the shift from land 
“management” to land “ownership” in for public interest. The 
study seeks to highlight issues related to coercion, inadequate 
compensation, and the lack of proper consideration for individual 
landowners during the acquisition process. This study employs 
doctrinal research, using a combination of the statutory approach 
to analyze the balance between the State's control and individual 
property rights in land acquisition. The study finds that while land 
acquisition is legally grounded in principles of land control and 
protection for landholders, its implementation often fails to 
respect the rights of individual landowners. Issues of coercion 
and inadequate compensation persist, and the shift from land 
management to ownership in development activities exacerbates 
these problems. Simplifying the land acquisition bureaucracy 
while maintaining respect for land rights, fairness, and caution is 
essential for a more just and efficient process, aligning with 
principles of justice and proper compensation. 

 

1. Introduction 

The meaning of balance in the context of land rights is equivalence/equality in 
owning, controlling and utilizing land for people or individuals. Likewise, in the 
constitution protected by the 1945 Constitution, in Article 28H paragraph (4) it 
states, “everyone” has the right to personal property and such property rights may 
not be taken over arbitrarily by others. Article 28J states that everyone is obliged 
to respect the human rights of others and is willing to have their rights limited for 
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the sake of realizing the human rights of others.1 The implication of the balance in 
land rights, as outlined in the 1945 Constitution, underscores the importance of 
equality in ownership, control, and utilization of land. This balance ensures that 
individuals' property rights are protected from arbitrary confiscation, as 
guaranteed in Article 28H. However, the constitution also emphasizes that the 
exercise of these rights may be limited when necessary to uphold the rights of 
others, as stated in Article 28J. Therefore, land acquisition processes must carefully 
consider both individual property rights and the public interest, ensuring that 
landholders' rights are respected while facilitating development for the common 
good.2 

Moreover, property rights are fundamental rights for every individual.3 Therefore, 
Indonesian citizens have an obligation to respect the basic rights of others. This 
underscores that Indonesian human rights, including land rights, must be balanced 
with the fundamental principles of land management.4 Land rights held by 
individuals cannot be justified for personal use solely, particularly when it causes 
harm to society and the state. However, this does not mean that individual 
interests will be entirely subordinated to public interests. Law Number 5 of 1960 
concerning Basic Regulations on Agrarian Principles (Basic Agrarian Law) also 
acknowledges individual interests, emphasizing that the interests of society and 
individuals must be balanced to achieve the ultimate goals of prosperity, justice, 
and happiness for both individuals and the broader community.5 

Regarding the provisions above, as a manifestation of the nature of a state based 
on the rule of law based on Pancasila, especially the principle of just and civilized 
humanity, in obtaining land owned by individuals or communities needed for 
development must be protected. However, with the argument that all land rights 
have a social function, land owned by individuals or communities needed for 
development of public interests related to the existence of development programs 
that require land, such as infrastructure for public interests, there has been a legal 
disproportion between the objectives of the law and implementation in the field of 
land law.6 As a result of this misinterpretation, various demands and actions 

 
1 Mohammad Ibrahim., The Judicialisation of Discrimination in the Indonesian Constitutional 

Court, International Journal of Discrimination and the Law, Vol.22, no.2, 2022, page.132.  
2 Rebecca Meckelburg and Agung Wardana., The political economy of land acquisition for 

development in the public interest: The case of Indonesia, Land Use Policy, Vol.137, 2024, 
page.107017. See too, Zaka Firma Aditya and Sholahuddin Al-Fatih., The legal protection system 

of indigenous peoples in Southeast Asia, Legality: Jurnal Ilmiah Hukum, Vol.31, no.2, 2023, 
page.301. 

3 Hariyanto, Mabarroh Azizah, and Nurhidayatuloh Nurhidayatuloh., Does the Government’s 

Regulations in Land Ownership Empower the Protection of Human Rights?, Journal of Human 
Rights, Culture and Legal System, Vol.4, no.2, 2024, page.3911.  

4 Arie Sukanti., Konsep Yang Mendasari Penyempurnaan Hukum Tanah Nasional, Pidato Upacara 
Pengukuhan Guru Besar Tetap Dalam Ilmu Hukum Agraria, Depok, Fakultas Hukum Universitas 

Indonesia, 2003, page.121. 
5 Gusti Ayu Made Suartika., Territoriality and the market system—Adat land vs. state regulations 

on land matters in Bali, Habitat International, Vol.31, no.2, 2007, page.172.  
6 Sri Hajati, Sri Winarsi, Xavier Nugraha, Rahajeng Dzakiyya Ikbar, and Stefania Arshanty Felicia., 

Land acquisition for the public interest as an alternative to building a food estate in Indonesia: 

an effort to achieve proportional justice, World Journal of Entrepreneurship, Management and 
Sustainable Development, Vol.19, no.1, 2023, page.12. See too, Nora Eka Putri and Melinda 

Noer., Social risk assessment of land acquisition for the construction of the Sicincin-Padang toll 
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actually create conditions that reduce legal certainty for the development actors 
themselves.7 

Land acquisition by the state for public interest can only be carried out if it is based 
on the authority granted by law. However, the meaning of “controlled” is 
interpreted as if it gives unlimited authority to the government so that in its 
implementation it causes dissatisfaction among the wider community.8 It is not 
uncommon for there to be a policy of land acquisition in the implementation of 
development for the public interest, both carried out by the government and the 
private sector, often becoming one of the causes of land disputes. This problem is 
caused by spatial planning often being translated into policies that tend to be 
oriented towards fulfilling the function of land, such as the allocation of roads, 
bridges, and buildings.9 Meanwhile, the unclear status of land ownership rights is 
a problem that often leads to land ownership conflicts in the community. This study 
will examine how the balance between the right to control the state and the 
protection of individual property rights in land acquisition for the public interest so 
as to obtain justice in a balanced position. 

Roestamy et al. emphasized that land acquisition is mainly focused on the legal 
frameworks and procedures that govern the state's authority to acquire land for 
public interest. Many studies have examined the role of the land bank in providing 
legal certainty for effective land management in relation to public interests,10 
including the using of land bank to provide legal certainty for effective land 
management of public interest.11 Moreover, some have critiqued the legal aspects 

 
road section, West Sumatra, Indonesia, Kasetsart Journal of Social Sciences, Vol.45, no.1, 2024, 
page.169.  

7 Irene Eka Sihombing., Pencabutan Hak atas Tanah Dipandang dari Konsepsi Hukum Tanah 
Nasional (Pemahaman dari Falsafah Komunalistik Religius), Master Theses, Jakarta, Universitas 
Trisakti, 2013, page.125. See too, Fifik Wiryani and Mokhammad Najih., The criticism of land 

procurement law to improve landowners welfare in Indonesia, Sriwijaya Law Review, Vol.5, no.2, 
2021, page.183.  

8 Budi Harsono., Hukum agraria Indonesia: sejarah pembentukan undang-undang pokok agraria, 
isi dan pelaksanaannya, Jakarta, Djambatan, 2007, page.154. 

9 Mahsa Mesgar and Diego Ramirez-Lovering., Informal land rights and infrastructure retrofit: A 

typology of land rights in informal settlements, Land, Vol.10, no.3, 2021, page.273. See too, M. 
Priyanta and Zulkarnain, C.S.A., Sustainable Infrastructure Legal Policy in Indonesia: A National 

Strategic Project Approach for National Development, Sriwijaya Law Review, Vol.7, no.1, 2023, 
page.11. See too, Mohammad Arif Rohman., Assessment of the government’s role performance 

in Public-Private Partnership (PPP) toll road projects in Indonesia, Journal of Financial 
Management of Property and Construction, Vol.27, no.2, 2022, page.252.  

10 Rebecca Meckelburg and Agung Wardana., The political economy of land acquisition for 

development in the public interest: The case of Indonesia, Land Use Policy, Vol.137, 2024, 
page.107017. See too, Try Widiyono and Md Zubair Kasem Khan., Legal Certainty in Land Rights 

Acquisition in Indonesia’s National Land Law, Law Reform, Vol.19, no.1, 2023, page.129.  
11 Martin Roestamy, Abraham Yazdi Martin, Radif Khotamir Rusli, and Mohamad Ali Fulazzaky., A 

review of the reliability of land bank institution in Indonesia for effective land management of 

public interest, Land Use Policy, Vol.120, 2022, page.106275. See too, Rifki Ismal., Constructing 
Sukuk-linked Awqaf (endowment) model, International Journal of Islamic and Middle Eastern 
Finance and Management, Vol.17, no.5, 2024, page.879. See too, Grace Sharon, Bintang Aulia 
Hutama, Aghnia Risqa Hudiyarahma, and Levina Yustitianingtyas., Depiction of Public Interest 

Theory Based on the Welfare Economic Concept on Indonesia Regulation, Yustisia, Vol.11, no.2, 

2024, page.136. See too, Rahayu Subekti, Adi Sulistiyono, Diah Pawestri Maharani, and I. Gusti 
Ayu Gangga Santi Dewi., The urgency of the legal strategy of abandoned-land use through the 
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of land procurement, particularly in terms of improving the welfare of landowners 
and the efficiency of land acquisition processes in Indonesia.12 Mesgar and 
Ramirez-Lovering explore the informal land rights and challenges of infrastructure 
retrofit in informal settlements, highlighting the complexity of land ownership 
outside formal legal systems.13 In addition, the political and economic dimensions 
of land acquisition have been explored, which delve into the political economy of 
land acquisition for public development.14 Similarly, Roestamy et al. have reviewed 
the reliability of land bank institutions in Indonesia for managing public interest 
land acquisitions.15  

Despite these studies, there remains a gap in understanding how the balance 
between the state's right to control land and the protection of individual property 
rights can be effectively achieved, especially in light of public dissatisfaction and 
land disputes.16 While earlier research has focused on causes of land disputes17 
and the role of spatial planning in land acquisition,18 these studies have largely 
overlooked how these factors interact to impact the fairness and equity of the land 

 
formation of land bank in Indonesia, Cogent Social Sciences, Vol.9, no.1, 2023, page.2239050. 

See too, Edy Lisdiyono., Land Procurement for Public Interest and Spatial Planning: Legal and 
Juridical Implications, Lex Publica, Vol.4, no.2, 2017, page.769. 

12 Fifik Wiryani and Mokhammad Najih., The criticism of land procurement law to improve 

landowners welfare in Indonesia, Sriwijaya Law Review, Vol.5, no.2, 2021, page.183.  
13 Mahsa Mesgar and Diego Ramirez-Lovering., Informal land rights and infrastructure retrofit: A 

typology of land rights in informal settlements, Land, Vol.10, no.3, 2021, page.273 
14 Rebecca Meckelburg and Agung Wardana., The political economy of land acquisition for 

development in the public interest: The case of Indonesia, Land Use Policy, Vol.137, 2024, 

page.107017 
15 Martin Roestamy, Abraham Yazdi Martin, Radif Khotamir Rusli, and Mohamad Ali Fulazzaky., A 

review of the reliability of land bank institution in Indonesia for effective land management of public 
interest, Land Use Policy, Vol.120, 2022, page.106275 

16 Iwan Permadi, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid 
Ahmad., Resolving Disputes Arising from Land Acquisition for Public Purposes Involving 

Indigenous Peoples in the Nusantara Capital Region, Journal of Law and Legal Reform, Vol.5, 

no.2, 2024, page.707. 
17 Iwan Permadi, M. Hamidi Masykur, Herlindah Herlindah, Setiawan Wicaksono, and Md Yazid 

Ahmad., Resolving Disputes Arising from Land Acquisition for Public Purposes Involving 
Indigenous Peoples in the Nusantara Capital Region, Journal of Law and Legal Reform, Vol.5, 

no.2, 2024, page.707. 
18 Hendra Gunawan, Titiek Setyawati, Tri Atmoko, Rozza Tri Kwatrina, Irma Yeny, Tri Wira Yuwati, 

Rachman Effendy et al., A review of forest fragmentation in Indonesia under the DPSIR 

framework for biodiversity conservation strategies, Global Ecology and Conservation, Vol.5, no.3, 
2024, page.02918. See too, Chay Asdak and Yulizar Yulizar., Transboundary water resources 

management and food security: An Indonesian perspective, World Water Policy, Vol.13, no.3, 

2024, page.121. See too, Sherly Meilintan Surya, Nia Kurniati, H. Imamulhadi, and Maret 
Priyanta., Legal Aspects of Granting Land Rights for the Bajo Tribe in the Coastal Areas of 

Indonesia, Coastal Management, Vol.13, no.4, 2024, page.13. See too, Henzulkifli Rahman, Rizki 
Atthoriq Hidayat, Adenan Yandra Nofrizal, Indra Wilastra, and Aulia Fajrin Ramadhani Nasution., 

Priority Corridor Zone for Human-Tiger Conflict Mitigation: A Landscape Connectivity Approach 
in West Sumatra Region, Indonesia, Journal for Nature Conservation, Vol.76, 2023, page.126501. 

See too, Maret Priyanta and Cut Sabina Anasya Zulkarnain., Sustainable Infrastructure Legal 

Policy in Indonesia: A National Strategic Project Approach for National Development, Sriwijaya 
Law Review, Vol.7, no.1, 2023, page.12. See too, Wen, Krishna Samudera, Luky Adrianto, 

Gabrielle L. Johnson, Mary Sue Brancato, and Alan White., Towards Marine spatial planning 
implementation in Indonesia: progress and hindering factors, Coastal Management, Vol.50, no.6, 

2022, page.469.  
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acquisition process.19 This gap becomes more pronounced in cases where land 
disputes involve indigenous peoples or when the public interest is in conflict with 
the protection of individual property rights.  

This study aims to fill this gap by specifically investigating how the balance 
between the state's control over land and the protection of individual property 
rights can be achieved in practice. Unlike previous studies that primarily focus on 
legal procedures or spatial planning in isolation, this research emphasizes the 
interaction between these elements, exploring how they can collectively contribute 
to achieving proportional justice in land acquisition processes. The focus is on 
ensuring that both the state’s interests and the rights of landowners are 
adequately addressed, with a particular emphasis on fairness and justice in the 
acquisition process. By highlighting the competing interests of the state and 
individual landowners, and exploring the role of legal frameworks in balancing 
these interests, this research contributes to a deeper understanding of how land 
acquisition laws can be applied more equitably. It aims to offer insights into 
achieving just outcomes, addressing a critical gap in existing literature that has 
been insufficiently explored in prior studies. 

2. Research Methods 

This study uses the statutory approach, which is needed to analyze the balance 
between the State's right to control and the protection of individual rights in land 
acquisition for public interest.20 Through the statutory approach, the balance 
between the State's right to control and the protection of individual property rights 
in land acquisition for public interest will be understood.21 Furthermore, by 
referring to the research problems as stated above, this study uses doctrinal 
research (norm research), namely research that focuses on studying the rules or 
norms in positive law or seeking the formulation of legal doctrine by analyzing 
existing legal rules.22 The legal norms in the land sector, including laws, 
government regulations, presidential regulations, presidential decrees, ministerial 
regulations, and court decisions, govern issues related to the balance between 
state control rights and the protection of individual property rights in land 
acquisition for public interests. These norms also address the legal protection of 
individual rights during land acquisition and the implementation and resolution of 
consignments in land acquisition for public purposes. 

Positive norms that aimed to achieve legal certainty were analyzed to determine 
the value of justice, balance, and public interest. The analysis of primary data, 
supported by normative analysis, ultimately showed the absence of a balance 

 
19 Aldhanalia Pramesti Salsabila and Vera Ayu Riandini., Meaning of Public Interests and Business-

Economic Legal Interests in Development (Case Study of the Development of PT Semen 

Indonesia in Rembang), Lex Scientia Law Review, Vol.3, no.1, 2019, page.98. See too, Maret 

Priyanta and Cut Sabina Anasya Zulkarnain., Sustainable Infrastructure Legal Policy in Indonesia: 
A National Strategic Project Approach for National Development, Sriwijaya Law Review, Vol.7, 
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between the state's right to control and the protection of individual property rights. 
The data analysis conducted was descriptive. The data obtained, collected as 
described above, was systematically arranged, then analyzed qualitatively, and 
ultimately used to outline what should be done (from a legal perspective). 

3. Results and Discussion 

3.1. The Governance of Land: Global Capitalism and Agrarian Conflict 

The governance of land involves complex interactions between state authority, 
private interests, and social equity, particularly in contexts of land acquisition and 
land grabbing. Dunlap discusses how land grabbing, fueled by the green economy 
and ecological policies, contributes to ecological conflict and further marginalizes 
local communities in developing countries.23 Illien emphasizes that in Laos and 
Rwanda, coffee cultivation and agrarian issues are seen through a bottom-up 
perspective, highlighting the role of local communities in resisting land 
dispossession driven by capitalist agrarian systems.24 Grajales and Toukpo explore 
how deforestation and agrarian capitalism in Côte d'Ivoire, exacerbated by the 
legacy of war, have led to significant land conflicts, particularly in the cocoa 
sector.25 Eke analyzes the ongoing conflict between Fulani herders and village 
landowners in Ghana, linking the disputes to capitalism, climate change, and 
peasant struggles over access to land.26 García and Wong examine the political 
economy of deforestation in the Colombian Amazon, where the expansion of 
agribusiness, driven by capitalist interests, leads to widespread land conflicts and 
environmental degradation.27 In addition, Navarrete-Cruz et al. review the 
connection between agrarian change, land dispossession, and the armed conflict 
in Colombia, showing how land grabbing for resource extraction deepens social 
inequalities and violence in the region.28 Fletcher highlights that the tourism 
industry, as part of global capitalism, is not exempt from its role in deepening land 
conflicts, playing a significant role in shaping land use and acquisition patterns, 
often prioritizing capital accumulation over social and environmental 
considerations.29 These demonstrate how global capitalist forces influence land 
governance, often intensifying conflicts over land in developing countries. In this 
context, Karjoko et al. emphasize the need for a scientific paradigm that underpins 
the development of land acquisition laws, arguing that legal frameworks must 
ensure fairness while addressing power imbalances.30  
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Borras et al. argue that land governance at the global level is increasingly 
influenced by changing agricultural contexts and competing political interests, with 
land grabbing posing a significant challenge to equitable land distribution.31 
Bozeman adds that public interest and values must counterbalance economic 
individualism in land governance, ensuring that public benefits do not diminish in 
favor of private profits.32 In the context of agrarian conflict, Lucas and Warren 
explore how state control over land in Indonesia intersects with grassroots 
struggles for land rights, highlighting the tensions between state development 
priorities and local demands for land access.33 Similarly, Caldeira describes how 
social movements, such as the Landless People’s Movement (MST) in Brazil, reflect 
broader struggles over land ownership and its transformative power.34 Roudart 
and Mazoyer provide a historical lens on large-scale land acquisitions, illustrating 
how such transactions often lead to social and economic inequality.35 Li discusses 
the risks associated with transnational farmland investments, which can 
exacerbate global inequities in land control.36 Rigg et al. highlight the persistence 
of smallholder agriculture in East and Southeast Asia as a resistance to larger-scale 
land acquisitions that threaten food security and community livelihoods.37 Lastly, 
Yoshino et al. examine attitudes toward land acquisition in Indonesia, emphasizing 
the challenges of reconciling state interests with the rights of individual 
landowners.38 This shows that the issue of land governance is deeply intertwined 
with complex social, political, and economic factors that demand a careful 
balancing act. The increasing influence of global agricultural shifts and political 
interests, as highlighted by scholars like Borras et al., presents a growing challenge 
to equitable land distribution, often exacerbated by land grabbing. The tension 
between state control and local communities' rights, particularly in countries like 
Indonesia, reflects broader struggles over the ownership and use of land. 

This highlights a key challenge: how to reconcile the interests of the state, private 
sector, and local communities. While large-scale land acquisitions are often 
presented as necessary for economic development, they can lead to the 
marginalization of local landowners and exacerbate social inequalities. These 
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acquisitions frequently prioritize sectors such as industry, forestry, and mining, 
which dominate access to land, often to the detriment of agricultural communities 
and indigenous groups. Consequently, this results in the concentration of land 
ownership and the erosion of individual land rights, leaving many vulnerable to 
displacement and injustice.39 

The orientation of large-scale land acquisition results in the concentration of land 
ownership on the one hand, and on the other hand the absence of agrarian law 
functions to provide protection for individual property rights to their land, so that 
access to strategic lands is dominated by limited groups for example: industry, 
forestry, mining, plantations, manufacturing, housing, and entertainment. Land 
that functions socially is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the wider community's access to land 
being left behind, which in turn, on a macro scale, the agrarian sector is 
increasingly left behind compared to other sectors.  

For instance in Indonesia, as a result, now there are parties who are demanding 
the abolition of the state's control rights institution, which is based on the 1945 
Constitution.40 In fact, the authority stated in Article 2 of Basic Agrarian Law, even 
though in the laws of the countries concerned there is no statement as formulated 
in the Article, with various regulations and restrictions on that authority, it is in 
any country in relation to the existing land. Land acquisition by the state for the 
public interest can only be carried out if it is based on the authority granted by 
law. It turns out that the authority to procure land for public interest is not 
expressly granted by the 1945 Constitution. Therefore, this was done by expanding 
the interpretation of Article 33 paragraph (3) of the 1945 Constitution regarding 
the authority to regulate (beleid-regel) and manage (beheersdaad) land 
throughout the territory of Indonesia.41 

Land should not only be seen as a territory but as an integrated part of it. This 
means that land represents complete and exclusive sovereignty, which must be 
guarded, maintained, and regulated. Land is the personification of a country's 
sovereignty and a source of the people's prosperity. Based on this, the state holds 
the authority (or right) to oversee land within its territory, which includes the 
authority to regulate the “legal relations” between individuals and land. Regulating 
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these legal relations means that the state has the authority to grant land rights to 
its citizens, but it also holds the power to revoke (take over) individual (private) 
rights. In the Indonesian context, it can be concluded that the state's authority to 
grant and revoke land rights is based on an expanded interpretation of Article 33, 
paragraph (3) of the 1945 Constitution, which is correlated with Article 2, 
paragraph (2) of the Basic Agrarian Law Number 5 of 1960, giving the state the 
power to control state land. 

3.2. The Legal Framework of Land Acquisition for Public Interest in 
Indonesia 

State authority must be limited to two things. First, matters regulated by the state 
must not result in violating human rights guaranteed by the 1945 Constitution. 
Regulations that can be against an interest and cause losses to another party are 
one form of such violation. A person who gives up his land rights must receive 
legal protection and fair compensation for the sacrifice. Second, restrictions that 
are substantive, in the sense that regulations made by the state must be relevant 
to the objectives to be achieved, namely for the greatest possible prosperity of the 
people. The private sector because it concerns public welfare which is full of service 
missions. Delegation to the private sector which is part of society will create a 
conflict of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests 
must be prioritized over individual or personal and group interests. It does not 
mean that individual interests will be completely suppressed by public interests. 
Basic Agrarian Law also takes into account individual interests. For this reason, 
public interests and individual interests must balance each other, until finally the 
main goal is achieved, namely to bring prosperity, happiness and justice to the 
state and the people, in the framework of a just and prosperous society. Then to 
provide legal certainty regarding land rights for the people. This is stated in the 
general explanation of Basic Agrarian Law regarding the Basics of Agrarian Law.42 

With the acquisition of land for public interest, with the existence of development 
programs that require land, then the development carried out as an effort to 
achieve the main objective of land control certainly requires land, such as 
infrastructure development for public interest. For that, the state that has authority 
over land, according to the 1945 Constitution, regulates the basic rights of 
individuals as citizens while protecting human rights together. Strengthening the 
regulation of human rights together reduces the authority of the state over the 
basic rights of individuals as citizens, for example the protection of individual 
property rights as regulated in Article 28G in conjunction with Article 28H 
paragraph (4) which states, “everyone has the right to protection of themselves, 
their families, honor, dignity, and property under their control”. Furthermore, they 
also receive a guarantee of legal protection as regulated in Article 28H paragraph 
(4) which states, “everyone has the right to have a guarantee of personal property 
rights and the right to such may not be taken over arbitrarily by anyone”. 
Therefore, the implementation of the state's right to control is returned to the 
agrarian legal policy which is expressly stated in Article 33 paragraph (3) of the 
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1945 Constitution, but in its journey, by using the concept of the state's right to 
control, agrarian politics develops the process of marginalizing the position of the 
1960 Basic Agrarian Law as the parent. On the one hand by developing, it as 
another law, and on the one hand by developing various other basic laws. By 
implementing land acquisition for the public interest, the problem that is prone to 
giving rise to conflict in land acquisition for the development of the concentration 
of land control is in forest control, the basis of which is given by the government 
through forest control rights for private companies and the implementation of 
production forest areas based on forest use agreements (Tata Guna Hutan 
Kesepakatan/TGHK) which are controlled by State Forestry Public Company 
(Perusahaan Umum Kehutanan Negara/Perhutani). 

With the state's right to control land acquisition for public interest, the authority 
of the state's right to control is to regulate and organize the allocation, use, supply, 
and maintenance of the earth, water, and space as regulated in Article 14 of Basic 
Agrarian Law Number 5 of 1960, which is not further translated into sectoral 
interests. The phenomenon that has emerged so far is that spatial planning in 
Indonesia is not carried out in an integrated manner. Each sector related to the 
arrangement of the earth, water, and space and the natural resources contained 
therein has its own spatial planning. This condition gives rise to a policy of land 
acquisition in the implementation of land acquisition for development activities, 
both carried out by the government and the private sector, often becoming one of 
the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of 
land ownership on the one hand, and on the other hand the absence of an agrarian 
function to protect the rights of land owners as individuals and communities so 
that access to land is limited. Strategic land for individuals is dominated by limited 
groups, namely the government and the private sector. Land that has a social 
function is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the lag of individual and wider 
community access to land. The state's right to control has great power, which is 
much greater than that of individuals or individuals and communities. Power here 
shows that the state has the authority to determine how to allocate and how to 
act and how to take individual ownership rights to land. This is because there is 
no right that stands alone apart from the rights of the state. Furthermore, the 
state's right to control based on constitutional authority, which is based on Article 
33 paragraph (3) of the 1945 Constitution, is what makes it possible to carry out 
land acquisition for the public interest. Philosophically, land that concerns the 
livelihoods of many people is controlled by the state and used as much as possible 
for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, 
and utilize land arises to take over individual rights to land for development in the 
public interest. This shows that the 1945 Constitution, which regulates the 
protection of individual property rights to land, has been neglected. For this 
reason, protection of rights for individuals regarding their rights and obligations is 
needed as stated in Basic Agrarian Law, that the interests of society (general) and 
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individual interests must balance each other.43 

Balancing the state's right to control land with the protection of individual rights in 
the procurement of land ownership is essential. Every land procurement activity 
must adhere to the applicable principles regarding land control and ownership, as 
well as the protection provided by national land law to land rights holders. The 
control and use of land by any individual, for any purpose, must be based on land 
rights granted by the National Land Law. Furthermore, controlling and using land 
without a legal basis (i.e., illegally) is not justified and is subject to criminal 
sanctions. The control and use of land, when based on the rights granted by the 
National Land Law, is protected by law from interference by any party, whether 
other members of society or authorities, provided the interference lacks legal 
justification. In this context, the law provides various legal means to overcome 
existing disturbances, namely: 

3.2.1. Disturbance by fellow community members: civil lawsuit through the 
district court or request protection from the Regent/Mayor according 
to Law Number 51 of 1960. 

3.2.2. Disturbance by the authorities: lawsuit through the general court or 
state administrative court. 

 

Under normal circumstances, the acquisition of land, which is required by anyone 
and for any purpose (including public interest projects), must be carried out 
through deliberation to reach an agreement. This agreement should cover both 
the transfer of the land to the party in need and the compensation to which the 
holder of the land rights is entitled. In connection with the above, under normal 
circumstances, there is no justification for any form of coercion by any party 
against the holder of the land rights, compelling them to hand over their land or 
accept compensation they do not agree to. This includes the use of the 'payment 
offer followed by consignment to the district court' procedure, as regulated in 
Article 1404 of the Civil Code. 

In compelling circumstances, if the land in question is needed for the 
implementation of public interests and it is not possible to use other land, and the 
deliberations held do not result in an agreement, forced acquisition may be carried 
out. This means that it does not require the consent of the rights holder, using the 
'rights revocation' procedure regulated in Law Number 20 of 1961. In the 
acquisition or taking of land, whether based on mutual agreement or through the 
revocation of rights, the rights holder's land, buildings, and plants are included, 
along with any other losses suffered as a result of the transfer of the land. Lastly, 
the form and amount of compensation, when land is needed for public interests 
and rights are revoked, must ensure that the former rights holder does not 
experience a decline in their social status or economic level. 

Based on these principles, individuals can be forced to release their land for public 
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interest. For example, compensation for land rights in the release of rights for 
individuals to build the East Flood Canal infrastructure in East Jakarta, that the 
state's right to control gives too much power so that there is an imbalance between 
the state's right to control and the protection of individual property rights, where 
the recognition of individual property rights to land in terms of compensation does 
not find a meeting point between the two interests. The provisions governing the 
amount of compensation from a legal aspect, both the interests of the government 
as a land user and the interests of the land owner as the party charged, want the 
continuation of their lives from the results of the replacement of their land release. 
This balanced interest must be the basis for replacing land for the public interest, 
which provides justice for the recognition of property rights for individuals in 
accordance with their dignity as human beings, because the land problem is a 
problem that is very touching on justice because the nature of land is rare and 
limited and is a basic need for every human being. 

3.3. Towards a Just Land Acquisition Policy: Balancing State Control 
and Individual Property Rights 

It can be concluded that the balance between state rights and individual rights 
when referring to the provisions of the 1945 Constitution in Article 33 paragraph 
(3) in conjunction with Article 2 paragraph (1) of Basic Agrarian Law Number 5 of 
1960 with the background of the philosophical meaning contained in the provisions 
of the 1945 Law in Article 33 paragraph (3) in conjunction with Article 2 paragraph 
1 of Basic Agrarian Law Number 5 of 1960, then in agrarian legal policy if traced 
from the 1945 Constitution and Basic Agrarian Law Number 5 of 1960 there are 
two things that have a correlation. First; the earth, water and natural resources 
are controlled in the sense that they are regulated as well as possible by the State. 
Second; control by the state or state rights are aimed at building the prosperity of 
the people, then in Basic Agrarian Law Number 5 of 1960 several legal policies are 
found such as recognition of customary rights and other rights of control over land. 
The words “controlled by control by the state or state rights” here cannot be 
interpreted that the state directly becomes the owner of all natural resources. 
Controlling in law is defined as regulating “because individual property rights” are 
still recognized as ordered in Article 28H paragraph (4) of the 1945 Constitution 
which states, “everyone has the right to have personal property rights and such 
property rights may not be taken over arbitrarily by anyone.” According to the 
author, to balance this, there are provisions regulated in Article 33 paragraph (3) 
of the 1945 Constitution concerning state rights which allow the state to revoke 
land rights for the public interest. However, these provisions cannot simply be 
applied by the state considering the limitations of power derived from the right to 
control from the state which exist in the legal principles of our country, 
complemented by the principle of just and civilized humanity rather than the 
principle and provisions of its implementing legislation. Obtaining land owned by 
anyone for any purpose and by anyone must be done through deliberation with 
the land owner to reach an agreement, both regarding the surrender of the land 
and the compensation. Only in compelling circumstances, if deliberation fails to 
reach an agreement, can land needed to carry out a public interest project be 
taken by force, through procedures regulated by law, known as revocation of 
rights. However, even if it is needed for the public interest, there is a general 
principle that is universal in nature, applicable to every country of law, regarding 
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the form and amount of compensation, namely that by taking his land, the former 
rights holder's condition may not be reversed. 

Thus, the state's right to land is not absolute because it is limited by the provisions 
stipulated in the legal principles of our country and must not conflict with human 
rights. The provisions of state rights stipulated in the 1945 Constitution must be 
seen as a general and special relationship. In general, every person or individual 
has the right to have property rights, but in special circumstances for the public 
interest, individual property rights can be taken by the state in a non-arbitrary 
manner. This means that if individual property rights are needed for the public 
interest, then individual property rights must be defeated, this means that 
individual property rights are not absolute. In its implementation, to defeat 
individual rights from the public interest using the “right to control” by the state, 
this is where the populism of Basic Agrarian Law Number 5 of 1960 lies, which 
places the interests of the people together as pressure without being allowed to 
eliminate individual rights alone. The term control in the constitution does not 
mean becoming a direct owner, but rather regulates how property rights occur 
and how to change those property rights into other rights for other parties for the 
public interest.  

The problem that often arises is the shift in the use of control rights that are based 
on “regulating” to “owning” in implementing economic development programs that 
are oriented towards growth, thus giving rise to other problems such as the failure 
to properly pay attention to individual lands that are used for development 
purposes. According to the author, there must be a point of balance between the 
two interests between the state's control rights and the protection of individual 
property rights, this balanced interest is the basis for land acquisition for the public 
interest that provides justice and benefits to the community.  

Justice is an equal distributor among equals.44 Justice is a complex balancing 
process that moves between various factors including equality. Thus, legal 
protection in land acquisition for public interest lacks balance, proportionality, and 
harmony between the state's right to control and the protection of individual 
property rights. Justice put forward by John Rawls in relation to the transfer of 
land for public interest has never been felt to be fair. For some interests, there 
seems to be no balance between the state's right to control and the protection of 
individual property rights. On the one hand, development for public interest 
requires sufficient land availability, but on the other hand, individual rights also 
need land for their survival. If, for the sake of development, land is simply taken 
away, then it is clear that this ignores the protection of individual property rights 
to land. Therefore, the law that is made should protect individual property rights 
to land, to have equal rights and opportunities, to receive a share of the benefits 
of the land, both for themselves and their families, so that they can obtain a decent 
life in the concept of justice based on needs in a balanced position. 

4. Conclusion 

Based on the findings, the balance between the state's right to control and the 
protection of individual property rights in land acquisition for public interest is not 
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balanced and the respect requested by citizens for individual rights to release 
control of their land to the State for development. Proportionally, this is because 
the delegation of authority for the state's right to control land gives the impression 
of very broad and large authority. Theoretically, this passage highlights the tension 
between state authority over land and the protection of individual property rights, 
emphasizing the need for a more balanced and just framework in land acquisition 
policies. It suggests that policymakers must understand and integrate the concept 
of justice into land acquisition laws, ensuring that individuals displaced for public 
development purposes are compensated in a way that protects their socio-
economic well-being and future opportunities. 

In principle, land acquisition regulations provide justice for the rights of individuals 
and citizens. However, in the end, making a policy that regulates land acquisition 
for public interest depends on the maker. Policy makers are expected to have a 
correct understanding of the concept of justice and be able to translate the concept 
into various provisions. By considering the universal aspect that someone who has 
lost land for development activities for the public interest should not suffer from 
their future or better socio-economic conditions than their previous conditions. As 
suggestions, there is a need to simplify bureaucracy in the field of land acquisition 
while still prioritizing the principle of caution, the principle of respect for land rights 
and the principle of justice.  
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Abstract

Land acquisition is essential for public development, but it often causes disputes over land rights and compensation when governments acquire land for
economic and infrastructural projects. This research aims to address the challenges in land acquisition, particularly focusing on the shift from land
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Land acquisition is essential for public development, but it often 
causes disputes over land rights and compensation when 
governments acquire land for economic and infrastructural 
projects. This research aims to address the challenges in land 
acquisition, particularly focusing on the shift from land 
“management” to land “ownership” in for public interest. The 
study seeks to highlight issues related to coercion, inadequate 
compensation, and the lack of proper consideration for individual 
landowners during the acquisition process. This study employs 
doctrinal research, using a combination of the statutory approach 
to analyze the balance between the State's control and individual 
property rights in land acquisition. The study finds that while land 
acquisition is legally grounded in principles of land control and 
protection for landholders, its implementation often fails to 
respect the rights of individual landowners. Issues of coercion 
and inadequate compensation persist, and the shift from land 
management to ownership in development activities exacerbates 
these problems. Simplifying the land acquisition bureaucracy 
while maintaining respect for land rights, fairness, and caution is 
essential for a more just and efficient process, aligning with 
principles of justice and proper compensation. 

 

1. Introduction 

The meaning of balance in the context of land rights is equivalence/equality in 
owning, controlling and utilizing land for people or individuals. Likewise, in the 
constitution protected by the 1945 Constitution, in Article 28H paragraph (4) it 
states, “everyone” has the right to personal property and such property rights may 
not be taken over arbitrarily by others. Article 28J states that everyone is obliged 
to respect the human rights of others and is willing to have their rights limited for 
the sake of realizing the human rights of others. The implication of the balance in 
land rights, as outlined in the 1945 Constitution, underscores the importance of 
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equality in ownership, control, and utilization of land. This balance ensures that 
individuals' property rights are protected from arbitrary confiscation, as 
guaranteed in Article 28H. However, the constitution also emphasizes that the 
exercise of these rights may be limited when necessary to uphold the rights of 
others, as stated in Article 28J. Therefore, land acquisition processes must carefully 
consider both individual property rights and the public interest, ensuring that 
landholders' rights are respected while facilitating development for the common 
good. 

Regarding the provisions above, as a manifestation of the nature of a state based 
on the rule of law based on Pancasila, especially the principle of just and civilized 
humanity, in obtaining land owned by individuals or communities needed for 
development must be protected. However, with the argument that all land rights 
have a social function, land owned by individuals or communities needed for 
development of public interests related to the existence of development programs 
that require land, such as infrastructure for public interests, there has been a legal 
disproportion between the objectives of the law and implementation in the field of 
land law. As a result of this misinterpretation, various demands and actions actually 
create conditions that reduce legal certainty for the development actors 
themselves. 

Land acquisition by the state for public interest can only be carried out if it is based 
on the authority granted by law. However, the meaning of “controlled” is 
interpreted as if it gives unlimited authority to the government so that in its 
implementation it causes dissatisfaction among the wider community. It is not 
uncommon for there to be a policy of land acquisition in the implementation of 
development for the public interest, both carried out by the government and the 
private sector, often becoming one of the causes of land disputes. This problem is 
caused by spatial planning often being translated into policies that tend to be 
oriented towards fulfilling the function of land, such as the allocation of roads, 
bridges, and buildings. Meanwhile, the unclear status of land ownership rights is a 
problem that often leads to land ownership conflicts in the community. This study 
will examine how the balance between the right to control the state and the 
protection of individual property rights in land acquisition for the public interest so 
as to obtain justice in a balanced position. 

Roestamy et al. emphasized that land acquisition is mainly focused on the legal 
frameworks and procedures that govern the state's authority to acquire land for 
public interest. Many studies have examined the role of the land bank in providing 

1
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Moreover, property rights are fundamental rights for every individual. Therefore, 
Indonesian citizens have an obligation to respect the basic rights of others. This 
underscores that Indonesian human rights, including land rights, must be balanced 
with the fundamental principles of land management. Land rights held by 
individuals cannot be justified for personal use solely, particularly when it causes 
harm to society and the state. However, this does not mean that individual 
interests will be entirely subordinated to public interests. Law Number 5 of 1960 
concerning Basic Regulations on Agrarian Principles (Basic Agrarian Law) also 
acknowledges individual interests, emphasizing that the interests of society and 
individuals must be balanced to achieve the ultimate goals of prosperity, justice, 
and happiness for both individuals and the broader community. 
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legal certainty for effective land management in relation to public interests, 
including the using of land bank to provide legal certainty for effective land 
management of public interest. Moreover, some have critiqued the legal aspects 
of land procurement, particularly in terms of improving the welfare of landowners 
and the efficiency of land acquisition processes in Indonesia. Mesgar and Ramirez-
Lovering explore the informal land rights and challenges of infrastructure retrofit 
in informal settlements, highlighting the complexity of land ownership outside 
formal legal systems. In addition, the political and economic dimensions of land 
acquisition have been explored, which delve into the political economy of land 
acquisition for public development. Similarly, Roestamy et al. have reviewed the 
reliability of land bank institutions in Indonesia for managing public interest land 
acquisitions.  

Despite these studies, there remains a gap in understanding how the balance 
between the state's right to control land and the protection of individual property 
rights can be effectively achieved, especially in light of public dissatisfaction and 
land disputes. While earlier research has focused on causes of land disputes and 
the role of spatial planning in land acquisition, these studies have largely 
overlooked how these factors interact to impact the fairness and equity of the land 
acquisition process. This gap becomes more pronounced in cases where land 
disputes involve indigenous peoples or when the public interest is in conflict with 
the protection of individual property rights.  

2. Research Methods 

This study uses the statutory approach, which is needed to analyze the balance 
between the State's right to control and the protection of individual rights in land 
acquisition for public interest. Through the statutory approach, the balance 
between the State's right to control and the protection of individual property rights 
in land acquisition for public interest will be understood. Furthermore, by referring 
to the research problems as stated above, this study uses doctrinal research (norm 
research), namely research that focuses on studying the rules or norms in positive 
law or seeking the formulation of legal doctrine by analyzing existing legal rules. 
The legal norms in the land sector, including laws, government regulations, 
presidential regulations, presidential decrees, ministerial regulations, and court 
decisions, govern issues related to the balance between state control rights and 

Page 8 of 16 - Integrity Submission Submission ID trn:oid:::1:3121840360

Page 8 of 16 - Integrity Submission Submission ID trn:oid:::1:3121840360

This study aims to fill this gap by specifically investigating how the balance 
between the state's control over land and the protection of individual property 
rights can be achieved in practice. Unlike previous studies that primarily focus on 
legal procedures or spatial planning in isolation, this research emphasizes the 
interaction between these elements, exploring how they can collectively contribute 
to achieving proportional justice in land acquisition processes. The focus is on 
ensuring that both the state’s interests and the rights of landowners are 
adequately addressed, with a particular emphasis on fairness and justice in the 
acquisition process. By highlighting the competing interests of the state and 
individual landowners, and exploring the role of legal frameworks in balancing 
these interests, this research contributes to a deeper understanding of how land 
acquisition laws can be applied more equitably. It aims to offer insights into 
achieving just outcomes, addressing a critical gap in existing literature that has 
been insufficiently explored in prior studies. 
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the protection of individual property rights in land acquisition for public interests. 
These norms also address the legal protection of individual rights during land 
acquisition and the implementation and resolution of consignments in land 
acquisition for public purposes. 

Positive norms that aimed to achieve legal certainty were analyzed to determine 
the value of justice, balance, and public interest. The analysis of primary data, 
supported by normative analysis, ultimately showed the absence of a balance 
between the state's right to control and the protection of individual property rights. 
The data analysis conducted was descriptive. The data obtained, collected as 
described above, was systematically arranged, then analyzed qualitatively, and 
ultimately used to outline what should be done (from a legal perspective). 

3. Results and Discussion 

3.1. The Governance of Land: Global Capitalism and Agrarian Conflict 

The governance of land involves complex interactions between state authority, 
private interests, and social equity, particularly in contexts of land acquisition and 
land grabbing. Dunlap discusses how land grabbing, fueled by the green economy 
and ecological policies, contributes to ecological conflict and further marginalizes 
local communities in developing countries. Illien emphasizes that in Laos and 
Rwanda, coffee cultivation and agrarian issues are seen through a bottom-up 
perspective, highlighting the role of local communities in resisting land 
dispossession driven by capitalist agrarian systems. Grajales and Toukpo explore 
how deforestation and agrarian capitalism in Côte d'Ivoire, exacerbated by the 
legacy of war, have led to significant land conflicts, particularly in the cocoa sector. 
Eke analyzes the ongoing conflict between Fulani herders and village landowners 
in Ghana, linking the disputes to capitalism, climate change, and peasant struggles 
over access to land. García and Wong examine the political economy of 
deforestation in the Colombian Amazon, where the expansion of agribusiness, 
driven by capitalist interests, leads to widespread land conflicts and environmental 
degradation. In addition, Navarrete-Cruz et al. review the connection between 
agrarian change, land dispossession, and the armed conflict in Colombia, showing 
how land grabbing for resource extraction deepens social inequalities and violence 
in the region. Fletcher highlights that the tourism industry, as part of global 
capitalism, is not exempt from its role in deepening land conflicts, playing a 
significant role in shaping land use and acquisition patterns, often prioritizing 
capital accumulation over social and environmental considerations. These 
demonstrate how global capitalist forces influence land governance, often 
intensifying conflicts over land in developing countries. In this context, Karjoko et 
al. emphasize the need for a scientific paradigm that underpins the development 
of land acquisition laws, arguing that legal frameworks must ensure fairness while 
addressing power imbalances.  

Borras et al. argue that land governance at the global level is increasingly 
influenced by changing agricultural contexts and competing political interests, with 
land grabbing posing a significant challenge to equitable land distribution. 
Bozeman adds that public interest and values must counterbalance economic 
individualism in land governance, ensuring that public benefits do not diminish in 
favor of private profits. In the context of agrarian conflict, Lucas and Warren 
explore how state control over land in Indonesia intersects with grassroots 
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struggles for land rights, highlighting the tensions between state development 
priorities and local demands for land access. Similarly, Caldeira describes how 
social movements, such as the Landless People’s Movement (MST) in Brazil, reflect 
broader struggles over land ownership and its transformative power. Roudart and 
Mazoyer provide a historical lens on large-scale land acquisitions, illustrating how 
such transactions often lead to social and economic inequality. Li discusses the 
risks associated with transnational farmland investments, which can exacerbate 
global inequities in land control. Rigg et al. highlight the persistence of smallholder 
agriculture in East and Southeast Asia as a resistance to larger-scale land 
acquisitions that threaten food security and community livelihoods. Lastly, Yoshino 
et al. examine attitudes toward land acquisition in Indonesia, emphasizing the 
challenges of reconciling state interests with the rights of individual landowners. 
This shows that the issue of land governance is deeply intertwined with complex 
social, political, and economic factors that demand a careful balancing act. The 
increasing influence of global agricultural shifts and political interests, as 
highlighted by scholars like Borras et al., presents a growing challenge to equitable 
land distribution, often exacerbated by land grabbing. The tension between state 
control and local communities' rights, particularly in countries like Indonesia, 
reflects broader struggles over the ownership and use of land. 

This highlights a key challenge: how to reconcile the interests of the state, private 
sector, and local communities. While large-scale land acquisitions are often 
presented as necessary for economic development, they can lead to the 
marginalization of local landowners and exacerbate social inequalities. These 
acquisitions frequently prioritize sectors such as industry, forestry, and mining, 
which dominate access to land, often to the detriment of agricultural communities 
and indigenous groups. Consequently, this results in the concentration of land 
ownership and the erosion of individual land rights, leaving many vulnerable to 
displacement and injustice. 

The orientation of large-scale land acquisition results in the concentration of land 
ownership on the one hand, and on the other hand the absence of agrarian law 
functions to provide protection for individual property rights to their land, so that 
access to strategic lands is dominated by limited groups for example: industry, 
forestry, mining, plantations, manufacturing, housing, and entertainment. Land 
that functions socially is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the wider community's access to land 
being left behind, which in turn, on a macro scale, the agrarian sector is 
increasingly left behind compared to other sectors.  

For instance in Indonesia, as a result, now there are parties who are demanding 
the abolition of the state's control rights institution, which is based on the 1945 
Constitution. In fact, the authority stated in Article 2 of Basic Agrarian Law, even 
though in the laws of the countries concerned there is no statement as formulated 
in the Article, with various regulations and restrictions on that authority, it is in 
any country in relation to the existing land. Land acquisition by the state for the 
public interest can only be carried out if it is based on the authority granted by 
law. It turns out that the authority to procure land for public interest is not 
expressly granted by the 1945 Constitution. Therefore, this was done by expanding 
the interpretation of Article 33 paragraph (3) of the 1945 Constitution regarding 
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the authority to regulate (beleid-regel) and manage (beheersdaad) land 
throughout the territory of Indonesia. 

Land should not only be seen as a territory but as an integrated part of it. This 
means that land represents complete and exclusive sovereignty, which must be 
guarded, maintained, and regulated. Land is the personification of a country's 
sovereignty and a source of the people's prosperity. Based on this, the state holds 
the authority (or right) to oversee land within its territory, which includes the 
authority to regulate the “legal relations” between individuals and land. Regulating 
these legal relations means that the state has the authority to grant land rights to 
its citizens, but it also holds the power to revoke (take over) individual (private) 
rights. In the Indonesian context, it can be concluded that the state's authority to 
grant and revoke land rights is based on an expanded interpretation of Article 33, 
paragraph (3) of the 1945 Constitution, which is correlated with Article 2, 
paragraph (2) of the Basic Agrarian Law Number 5 of 1960, giving the state the 
power to control state land. 

3.2. The Legal Framework of Land Acquisition for Public Interest in 
Indonesia 

State authority must be limited to two things. First, matters regulated by the state 
must not result in violating human rights guaranteed by the 1945 Constitution. 
Regulations that can be against an interest and cause losses to another party are 
one form of such violation. A person who gives up his land rights must receive 
legal protection and fair compensation for the sacrifice. Second, restrictions that 
are substantive, in the sense that regulations made by the state must be relevant 
to the objectives to be achieved, namely for the greatest possible prosperity of the 
people. The private sector because it concerns public welfare which is full of service 
missions. Delegation to the private sector which is part of society will create a 
conflict of interest and therefore is not possible. 

Related to one of the basic principles in living together is that common interests 
must be prioritized over individual or personal and group interests. It does not 
mean that individual interests will be completely suppressed by public interests. 
Basic Agrarian Law also takes into account individual interests. For this reason, 
public interests and individual interests must balance each other, until finally the 
main goal is achieved, namely to bring prosperity, happiness and justice to the 
state and the people, in the framework of a just and prosperous society. Then to 
provide legal certainty regarding land rights for the people. This is stated in the 
general explanation of Basic Agrarian Law regarding the Basics of Agrarian Law. 

With the acquisition of land for public interest, with the existence of development 
programs that require land, then the development carried out as an effort to 
achieve the main objective of land control certainly requires land, such as 
infrastructure development for public interest. For that, the state that has authority 
over land, according to the 1945 Constitution, regulates the basic rights of 
individuals as citizens while protecting human rights together. Strengthening the 
regulation of human rights together reduces the authority of the state over the 
basic rights of individuals as citizens, for example the protection of individual 
property rights as regulated in Article 28G in conjunction with Article 28H 
paragraph (4) which states, “everyone has the right to protection of themselves, 
their families, honor, dignity, and property under their control”. Furthermore, they 
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also receive a guarantee of legal protection as regulated in Article 28H paragraph 
(4) which states, “everyone has the right to have a guarantee of personal property 
rights and the right to such may not be taken over arbitrarily by anyone”. 
Therefore, the implementation of the state's right to control is returned to the 
agrarian legal policy which is expressly stated in Article 33 paragraph (3) of the 
1945 Constitution, but in its journey, by using the concept of the state's right to 
control, agrarian politics develops the process of marginalizing the position of the 
1960 Basic Agrarian Law as the parent. On the one hand by developing, it as 
another law, and on the one hand by developing various other basic laws. By 
implementing land acquisition for the public interest, the problem that is prone to 
giving rise to conflict in land acquisition for the development of the concentration 
of land control is in forest control, the basis of which is given by the government 
through forest control rights for private companies and the implementation of 
production forest areas based on forest use agreements (Tata Guna Hutan 
Kesepakatan/TGHK) which are controlled by State Forestry Public Company 
(Perusahaan Umum Kehutanan Negara/Perhutani). 

With the state's right to control land acquisition for public interest, the authority 
of the state's right to control is to regulate and organize the allocation, use, supply, 
and maintenance of the earth, water, and space as regulated in Article 14 of Basic 
Agrarian Law Number 5 of 1960, which is not further translated into sectoral 
interests. The phenomenon that has emerged so far is that spatial planning in 
Indonesia is not carried out in an integrated manner. Each sector related to the 
arrangement of the earth, water, and space and the natural resources contained 
therein has its own spatial planning. This condition gives rise to a policy of land 
acquisition in the implementation of land acquisition for development activities, 
both carried out by the government and the private sector, often becoming one of 
the causes of land disputes. 

The orientation of large-scale land acquisition has resulted in the concentration of 
land ownership on the one hand, and on the other hand the absence of an agrarian 
function to protect the rights of land owners as individuals and communities so 
that access to land is limited. Strategic land for individuals is dominated by limited 
groups, namely the government and the private sector. Land that has a social 
function is not fully implemented in the field, on the contrary, land 
commercialization occurs, which results in the lag of individual and wider 
community access to land. The state's right to control has great power, which is 
much greater than that of individuals or individuals and communities. Power here 
shows that the state has the authority to determine how to allocate and how to 
act and how to take individual ownership rights to land. This is because there is 
no right that stands alone apart from the rights of the state. Furthermore, the 
state's right to control based on constitutional authority, which is based on Article 
33 paragraph (3) of the 1945 Constitution, is what makes it possible to carry out 
land acquisition for the public interest. Philosophically, land that concerns the 
livelihoods of many people is controlled by the state and used as much as possible 
for the prosperity of the people.  

Based on this constitutional authority, the state's authority to plan, control, use, 
and utilize land arises to take over individual rights to land for development in the 
public interest. This shows that the 1945 Constitution, which regulates the 
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protection of individual property rights to land, has been neglected. For this 
reason, protection of rights for individuals regarding their rights and obligations is 
needed as stated in Basic Agrarian Law, that the interests of society (general) and 
individual interests must balance each other. 

Balancing the state's right to control land with the protection of individual rights in 
the procurement of land ownership is essential. Every land procurement activity 
must adhere to the applicable principles regarding land control and ownership, as 
well as the protection provided by national land law to land rights holders. The 
control and use of land by any individual, for any purpose, must be based on land 
rights granted by the National Land Law. Furthermore, controlling and using land 
without a legal basis (i.e., illegally) is not justified and is subject to criminal 
sanctions. The control and use of land, when based on the rights granted by the 
National Land Law, is protected by law from interference by any party, whether 
other members of society or authorities, provided the interference lacks legal 
justification. In this context, the law provides various legal means to overcome 
existing disturbances, namely: 

3.2.1. Disturbance by fellow community members: civil lawsuit through the 
district court or request protection from the Regent/Mayor according 
to Law Number 51 of 1960. 

3.2.2. Disturbance by the authorities: lawsuit through the general court or 
state administrative court. 

 

Under normal circumstances, the acquisition of land, which is required by anyone 
and for any purpose (including public interest projects), must be carried out 
through deliberation to reach an agreement. This agreement should cover both 
the transfer of the land to the party in need and the compensation to which the 
holder of the land rights is entitled. In connection with the above, under normal 
circumstances, there is no justification for any form of coercion by any party 
against the holder of the land rights, compelling them to hand over their land or 
accept compensation they do not agree to. This includes the use of the 'payment 
offer followed by consignment to the district court' procedure, as regulated in 
Article 1404 of the Civil Code. 

In compelling circumstances, if the land in question is needed for the 
implementation of public interests and it is not possible to use other land, and the 
deliberations held do not result in an agreement, forced acquisition may be carried 
out. This means that it does not require the consent of the rights holder, using the 
'rights revocation' procedure regulated in Law Number 20 of 1961. In the 
acquisition or taking of land, whether based on mutual agreement or through the 
revocation of rights, the rights holder's land, buildings, and plants are included, 
along with any other losses suffered as a result of the transfer of the land. Lastly, 
the form and amount of compensation, when land is needed for public interests 
and rights are revoked, must ensure that the former rights holder does not 
experience a decline in their social status or economic level. 

Based on these principles, individuals can be forced to release their land for public 
interest. For example, compensation for land rights in the release of rights for 
individuals to build the East Flood Canal infrastructure in East Jakarta, that the 
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state's right to control gives too much power so that there is an imbalance between 
the state's right to control and the protection of individual property rights, where 
the recognition of individual property rights to land in terms of compensation does 
not find a meeting point between the two interests. The provisions governing the 
amount of compensation from a legal aspect, both the interests of the government 
as a land user and the interests of the land owner as the party charged, want the 
continuation of their lives from the results of the replacement of their land release. 
This balanced interest must be the basis for replacing land for the public interest, 
which provides justice for the recognition of property rights for individuals in 
accordance with their dignity as human beings, because the land problem is a 
problem that is very touching on justice because the nature of land is rare and 
limited and is a basic need for every human being. 

3.3. Towards a Just Land Acquisition Policy: Balancing State Control 
and Individual Property Rights 

It can be concluded that the balance between state rights and individual rights 
when referring to the provisions of the 1945 Constitution in Article 33 paragraph 
(3) in conjunction with Article 2 paragraph (1) of Basic Agrarian Law Number 5 of 
1960 with the background of the philosophical meaning contained in the provisions 
of the 1945 Law in Article 33 paragraph (3) in conjunction with Article 2 paragraph 
1 of Basic Agrarian Law Number 5 of 1960, then in agrarian legal policy if traced 
from the 1945 Constitution and Basic Agrarian Law Number 5 of 1960 there are 
two things that have a correlation. First; the earth, water and natural resources 
are controlled in the sense that they are regulated as well as possible by the State. 
Second; control by the state or state rights are aimed at building the prosperity of 
the people, then in Basic Agrarian Law Number 5 of 1960 several legal policies are 
found such as recognition of customary rights and other rights of control over land. 
The words “controlled by control by the state or state rights” here cannot be 
interpreted that the state directly becomes the owner of all natural resources. 
Controlling in law is defined as regulating “because individual property rights” are 
still recognized as ordered in Article 28H paragraph (4) of the 1945 Constitution 
which states, “everyone has the right to have personal property rights and such 
property rights may not be taken over arbitrarily by anyone.” According to the 
author, to balance this, there are provisions regulated in Article 33 paragraph (3) 
of the 1945 Constitution concerning state rights which allow the state to revoke 
land rights for the public interest. However, these provisions cannot simply be 
applied by the state considering the limitations of power derived from the right to 
control from the state which exist in the legal principles of our country, 
complemented by the principle of just and civilized humanity rather than the 
principle and provisions of its implementing legislation. Obtaining land owned by 
anyone for any purpose and by anyone must be done through deliberation with 
the land owner to reach an agreement, both regarding the surrender of the land 
and the compensation. Only in compelling circumstances, if deliberation fails to 
reach an agreement, can land needed to carry out a public interest project be 
taken by force, through procedures regulated by law, known as revocation of 
rights. However, even if it is needed for the public interest, there is a general 
principle that is universal in nature, applicable to every country of law, regarding 
the form and amount of compensation, namely that by taking his land, the former 
rights holder's condition may not be reversed. 
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Thus, the state's right to land is not absolute because it is limited by the provisions 
stipulated in the legal principles of our country and must not conflict with human 
rights. The provisions of state rights stipulated in the 1945 Constitution must be 
seen as a general and special relationship. In general, every person or individual 
has the right to have property rights, but in special circumstances for the public 
interest, individual property rights can be taken by the state in a non-arbitrary 
manner. This means that if individual property rights are needed for the public 
interest, then individual property rights must be defeated, this means that 
individual property rights are not absolute. In its implementation, to defeat 
individual rights from the public interest using the “right to control” by the state, 
this is where the populism of Basic Agrarian Law Number 5 of 1960 lies, which 
places the interests of the people together as pressure without being allowed to 
eliminate individual rights alone. The term control in the constitution does not 
mean becoming a direct owner, but rather regulates how property rights occur 
and how to change those property rights into other rights for other parties for the 
public interest.  

The problem that often arises is the shift in the use of control rights that are based 
on “regulating” to “owning” in implementing economic development programs that 
are oriented towards growth, thus giving rise to other problems such as the failure 
to properly pay attention to individual lands that are used for development 
purposes. According to the author, there must be a point of balance between the 
two interests between the state's control rights and the protection of individual 
property rights, this balanced interest is the basis for land acquisition for the public 
interest that provides justice and benefits to the community.  

Justice is an equal distributor among equals.1 Justice is a complex balancing 
process that moves between various factors including equality. Thus, legal 
protection in land acquisition for public interest lacks balance, proportionality, and 
harmony between the state's right to control and the protection of individual 
property rights. Justice put forward by John Rawls in relation to the transfer of 
land for public interest has never been felt to be fair. For some interests, there 
seems to be no balance between the state's right to control and the protection of 
individual property rights. On the one hand, development for public interest 
requires sufficient land availability, but on the other hand, individual rights also 
need land for their survival. If, for the sake of development, land is simply taken 
away, then it is clear that this ignores the protection of individual property rights 
to land. Therefore, the law that is made should protect individual property rights 
to land, to have equal rights and opportunities, to receive a share of the benefits 
of the land, both for themselves and their families, so that they can obtain a decent 
life in the concept of justice based on needs in a balanced position. 

4. Conclusion 

Based on the findings, the balance between the state's right to control and the 
protection of individual property rights in land acquisition for public interest is not 
balanced and the respect requested by citizens for individual rights to release 
control of their land to the State for development. Proportionally, this is because 

                                            
1 Maria S. Sumardjono., Dinamika pengaturan pengadaan tanah di indonesia: dari keputusan 

presiden sampai undang-undang, Yogyakarta, Gadjah Mada University Press, 2015, page.78. 
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the delegation of authority for the state's right to control land gives the impression 
of very broad and large authority. Theoretically, this passage highlights the tension 
between state authority over land and the protection of individual property rights, 
emphasizing the need for a more balanced and just framework in land acquisition 
policies. It suggests that policymakers must understand and integrate the concept 
of justice into land acquisition laws, ensuring that individuals displaced for public 
development purposes are compensated in a way that protects their socio-
economic well-being and future opportunities. 

In principle, land acquisition regulations provide justice for the rights of individuals 
and citizens. However, in the end, making a policy that regulates land acquisition 
for public interest depends on the maker. Policy makers are expected to have a 
correct understanding of the concept of justice and be able to translate the concept 
into various provisions. By considering the universal aspect that someone who has 
lost land for development activities for the public interest should not suffer from 
their future or better socio-economic conditions than their previous conditions. As 
suggestions, there is a need to simplify bureaucracy in the field of land acquisition 
while still prioritizing the principle of caution, the principle of respect for land rights 
and the principle of justice.  
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