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ABSTRAK

Pajak merupakan salah satu sumber pendapatan negara dalam pembiayaan
pemerintah, bersifat memaksa memuat sanksi hukum berupa sanksi administrasi
dan sanksi pidana. Perbedaan pandangan, konflik kepentingan, dan kekhawatiran
atas potensi kerugian sering menjadi pemicu utama terjadinya sengketa pajak dari
wajib pajak, pemotong pajak, penanggung pajak, pemungut pajak dan pejabat pajak
sebagai akar masalah. Pada dasarnya tidak terdapat pelanggaran hukum oleh wajib
pajak ketika mengajukan keberatan dan banding karena merupakan perbuatan
upaya hukum dalam rangka mencari kepastian hukum yang berkeadilan, sehingga
tidak layak dikenakan sanksi denda. Penelitian ini menggunakan penelitian yuridis
normatif dengan pendekatan deskriptif melalui perundang-undangan dan studi
banding. Dari hasil penelitian ditemukan bahwa: posisi Fiskus yang absolute power
untuk menghitung, menetapkan besaran pajak yang harus dibayarkan oleh Wajib
Pajak, dan membuat keputusan atas permohonan Keberatan yang disampaikan oleh
Wajib Pajak menurut UU Nomor 28 Tahun 2007 Pasal 25 ayat (9) dan Pasal 27
ayat (5d) tentang Ketentuan Umum Tata Perpajakan tidak memberikan kepastian
hukum yang adil bagi para pihak serta tidak mencerminkan prinsip kesamaan
kedudukan hukum sebagaimana diatur dalam Pasal 27 ayat (1) UUD Republik
Indonesia Tahun 1945 karena adanya risiko pembayaran denda pajak sebesar 30%
dan 50% akibat kekalahan seluruh atau sebagian tuntutan dalam keberatan dan
100% pada proses banding. Berbeda dengan Amerika dan Australia, AS yang
memiliki 3 upaya hukum perpajakan pada peradilan tingkat pertama, yaitu US Tax
Court, US District Court, dan US Court of Federal Claims. Pengadilan Pajak di
Amerika Serikat juga mengedepankan prinsip keterbukaan sehingga warganya
dengan mudah mencari informasi. Proses upaya hukum atas suatu sengketa
perpajakan yang tidak dapat diselesaikan di tingkat lembaga eksekutif dapat
diajukan kepada Court of Original Jurisdiction (Trial Courts) yang merupakan
lembaga yudikatif tingkat yang juga dapat mengadili sengketa pajak antara wajib
pajak dengan otoritas pajak. Sementara di Australia, lembaga Australian Tax Office
(ATO) menyediakan upaya keberatan (objection) atas ketetapan yang tidak
disetujui wajib pajak, ATO memfasilitasi mediasi bagi wajib pajak dengan
menggunakan [n-house Facilitation yang profesional, netral, dan tidak memihak
dan tidak ada keterkaitannya dengan keputusan ketetapan sebelumnya. Proses
banding di Australia mencakup jalur penyelesaian internal dan eksternal. Kemudian
upaya yang harus dilakukan untuk meningkatkan keadilan fiskal di Indonesia
sehingga tercapai asas keadilan bagi wajib pajak dan masyarakat Indonesia melalui
the right to be informed, assisted and heard, the right of appeal, the right to pay
no more than the correct amount of tax, the right to certainty, the right to
privacy, dan the right to confidentiality and secrecy prinsip perlakuan yang sama,
equality, dan keadilan (equity) seperti halnya Amerika Serikat dan Australia yang
memberikan pilihan memilih sistem peradilan pajak mana yang akan digunakan.
Prinsip keadilan, efektivitas, dan kemudahan administrasi dapat meningkatkan
kapasitas pajak, sehingga wajib pajak dapat menjalankan kewajiban pajak dengan
baik.

Kata Kunci: Pajak, Keberatan dan Banding Wajib Pajak
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ABSTRACT

Taxes are one of the sources of state revenue in government financing and are
coercive in nature, containing legal sanctions in the form of administrative
sanctions and criminal sanctions. Differences in views, conflicts of interest, and
concerns over potential losses are often the main triggers for tax disputes among
taxpayers, tax cutters, tax insurers, tax collectors, and tax officials. Basically, there
is no violation of the law by taxpayers when filing objections and appeals that are
legal efforts in order to seek just legal certainty, so it is not worth imposing fines.
This research uses normative juridical research with a descriptive approach through
legislation and comparative studies. From the results of the research, it is found
that: the position of the Tax Authority which has absolute power to calculate,
determine the amount of tax to be paid by taxpayers, and make decisions on
objection requests submitted by taxpayers according to Law Number 28 of 2007
Article 25 paragraph (9) and Article 27 paragraph (5d) concerning General
Provisions of Taxation Procedure does not provide fair legal certainty for the parties
and does not reflect the principle of equal legal standing as stipulated in Article 27
paragraph (1) of the 1945 Constitution of the Republic of Indonesia because of the
risk of paying tax fines of 30% and 50% due to the defeat of all or part of the claims
in the objection and 100% in the appeal process. Unlike America and Australia, the
US has three tax remedies at the first instance, namely the US Tax Court, US
District Court, and US Court of Federal Claims. The Tax Court in the United States
also prioritizes the principle of openness so that citizens can easily seek
information. The legal remedy process for a tax dispute that cannot be resolved at
the executive level can be submitted to the Court of Original Jurisdiction (Trial
Courts), which is a level of judicial institution that can also adjudicate tax disputes
between taxpayers and tax authorities. While in Australia, the Australian Tax Office
(ATO) provides an objection to an assessment with which the taxpayer disagrees.
The ATO facilitates mediation for taxpayers using in-house facilitation, which is
professional, neutral, and impartial and has no connection with previous assessment
decisions. The appeals process in Australia includes both internal and external
resolution pathways. Then efforts must be made to improve fiscal justice in
Indonesia so as to achieve the principle of justice for taxpayers and the Indonesian
people through the right to be informed, assisted and heard, the right of appeal, the
right to pay no more than the correct amount of tax, the right to certainty, the right
to privacy, and the right to confidentiality and secrecy principles of equal treatment,
equality, and justice (equity), as well as the United States and Australia, which
provide the option of choosing which tax justice system to use. The principles of
fairness, effectiveness, and ease of administration can increase tax capacity so that
taxpayers can carry out their tax obligations properly.

Keywords: Tax, Taxpayer Objection, and Appeal
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