
International Journal Of Artificial Intelegence Research  ISSN: 2579-7298 
Vol 6, No 1.1, 2022   

 

DOI: 10.29099/ijair.v6i1.1.461  W : http://ijair.id | E : info@ijair.id 

Legal Protection For Creditors In Fiduciary Guarantee 

Agreements In Indonesia 

Heddy Kandou a, Wiwik Sri Widiarty a,1* 

 a Law Doctoral Study Program, Postgraduate Program, Universitas Kristen Indonesia, Jakarta, Indonesia 

1 wiwik.widiarty@gmail.com *  

* corresponding author 

 

I. Introduction 

According to the Republic of Indonesia's 1945 Constitution, Indonesia is a unitary state whose 
purpose is to "establish an Indonesian State Government that protects the entire Indonesian nation and 
the entire Indonesian homeland" in order to advance the common good and create a just and 
prosperous society based on Pancasila. Banking is one of the significant sources of funds in providing 
credit to customers (debtors) to increase the community's needs in running their business [1]. The 
provision of credit by banks must be based on the debtor's ability to pay off the debt. Banks or creditors 
in lending money to debtors, of course, there are conditions for a guarantee that must meet by debtors. 
The granting of credit can not only be carried out by state or private banks but in principle, it can be 
done by anyone who can do so through a debt agreement between the creditor providing the loan on 
the one hand and the debtor receiving the loan on the other [2]. The creditor must deliver the agreed-
upon funds to the debtor and has the right to collect the funds at the agreed-upon time. As one example 
of a guarantee institution in law, the fiduciary guarantee institution is well-established. The fiduciary 
transfers ownership rights to an item on the basis of trust, with the original owner retaining authority 
over the item at all times. A fiduciary guarantee is an ancillary contract, as defined by the Explanation 
of Article 6 letter b of Law No. 42 of 1999 Concerning the Fiduciary Guarantee [3]. As one of the 
acknowledged material assurances in positive law, a fiduciary promise is an important tool for 
businesses. Fiduciary guarantees give the recipient priority over other creditors in the event of default 
on the guaranteed debt and are collateral rights to tangible and intangible assets as well as immovable 
objects, especially buildings that cannot be encumbered with mortgage rights that remain in the control 
of the fiduciary giver. Credit is one of the attempts made to facilitate the repayment of debts by 
borrowers [4]. 

Trusting the debtor in the form of a guarantee provides the creditor with a sense of confidence and 
legal certainty that the credit will be recouped on time, as stipulated in the agreement between the 
creditor and the debtor. In addition, the purpose of issuing guarantees is to allow the bank or creditor 
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A fiduciary guarantee is one of the material guarantees known in positive law 
to carry out the function of a bank or creditor running its business, providing 
credit to its customer or debtor, and offering credit by the bank (the creditor) to 
its customer (the debtor), based on the ability and ability of the debtor to take 
debt advantage. In providing credit to customers (debtors), of course, there are 
conditions of a guarantee that must meet by debtors. There are problems from 
the results of the explanation, among others, first, legal protection for creditors 
in the fiduciary guarantee agreement, and second, the arrangement of fiduciary 
guarantee rights holders. This study uses a normative legal research method, 
which focuses on library studies, and this research uses a Legislation approach 
and is descriptive of qualitative analysis. Then from the first results, legal 
protection for the interests of creditors as fiduciaries is to provide definite 
provisions for creditors and complete data arrangements that must include in 
the fiduciary guarantee. Second, the performance of fiduciary rights holders in 
Indonesia, contained in Book II of the Civil Code, Law Number 42 of 1999 
concerning Fiduciary Rights, and Law Number 4 of 1996 concerning Mortgage 
Rights..  
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the right and authority to obtain repayment with collateral items submitted by the debtor or guarantor 
if the debtor defaults and does not repay the loan by the credit agreement's maturity date [5]. So, the 
bank, as the creditor, can exercise the rights. and power over the loan collateral submitted by the debtor 
or guarantor. It is necessary first to carry out a formal juridical binding on the collateral goods 
following the applicable laws and regulations. In the bank's interest in guaranteeing the credit return 
given, the guarantee for the collateral submitted by the debtor must be bound or imposed by a warranty 
[6]. One of them is binding credit guarantees through a fiduciary guarantee institution. Fiduciary 
contracts have been used in Indonesia from the Dutch colonial era until the era of independence, called 
the Credietverband, which is nothing but a kind of mortgage applied to the Bumiputra (original 
Indonesian people) against guarantees for debts on uncertified customary lands [7]. In America, the 
development of collateral law is still the same principle as the concept of British law. Although many 
deviate from the idea of British law, in the US, the focus of pro-debtor guarantee law is still 
maintained, such as the anti-clogging theory is still held today, which limits the rights of debtors 
because it is considered to restrict the debtor's rights in the relationship between the creditor and the 
debtor [8]. 

In Indonesia, guarantee institutions are fiduciary guarantee institutions. Fiduciary, which refers to 
the relinquishment of property rights based on trust, allows the debtor to retain control over the 
collateral, even if just as a temporary borrower or no longer as the owner. Articles 11.13 and 15 of 
Law Number 42 of 1999 on Fiduciary Guarantees require that all objects (whether located within or 
outside the Republic of Indonesia) that are subject to fiduciary guarantees be registered with the 
Fiduciary Registration Office for which the application is submitted [9]. The fiduciary recipient files 
the registration by taking into account the article 13 criteria. The fiduciary receiver is issued a fiduciary 
fetal certificate upon approval of the registration request. Fiduciary recipients can be given to one 
person or several people together, for example, in granting credit in a consortium as stated in Article 
8 of Law Number 42 of 1999 concerning Fiduciary. However, repeated fiduciary guarantees are 
prohibited, meaning that the fiduciary donor may not guarantee the object of fiduciary guarantees for 
fiduciary deposits a second time [10]. 

 When people have their rights guaranteed by the law, it means that they can stop worrying about 
other people infringing on them and instead focus on living their lives to the fullest. The theory of 
legal protection, like Salim and Allies' view on the matter, is a theory that investigates and analyzes 
the nature and function of the security afforded to legal subjects and objects. The thing of legal 
protection is creditors' rights as fiduciary givers to customers/debtors as fiduciary recipients [11]. In 
contrast, the subject of legal protection by banks/creditors. There are two distinct sorts of legal 
protection: preventative and coercive. Preventive legal protection prevents future problems between 
the parties; with preventive legal protection, banks and creditors are motivated to provide fiduciary 
guarantee loans with caution. In contrast, the kind of repressive legal guardian is a sort of legal 
protection that focuses more on resolving conflicts in order to restore rights that have been violated 
[12]. 

Based on the description above, this study has several problems: a) how is the legal protection for 
creditors in the Fiduciary Guarantee agreement? b) how is the arrangement of fiduciary guarantee 
rights holders in Indonesia?. 

II. Methods 

The research method used in this study is a type of normative juridical research method, which 
focuses on literature studies based on secondary data, including legal materials in the form of 
Legislation - Invitations relating to Fiduciary Guarantees, namely Law Number 42 the Year 1999 
Regarding Fiduciary Guarantee. This study uses a statute approach. This research is descriptive of 
qualitative analysis because it not only reveals or describes data but also intends to describe how best, 
or ideally, this research should be. 

III. Result and Discussion 

A. Legal Protection for Creditors in Fiduciary Guarantee Agreements 

According to Article 1 point 5, Law Number 42 of 1999 concerning Fiduciary Guarantees. The 
fiduciary giver is "an individual or corporation that owns the object that is the object of the fiduciary 
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guarantee." The individual is an individual as a legal subject who is considered capable or mature 
according to the law. Meanwhile, under the law, minors are those who have not reached twenty-one 
years and are not yet married age. The corporation in question is a business entity, legal entity, or 
partnership, which is an agreement, is a party that provides its property as collateral with a fiduciary. 

According to Article 1 number 6 of Law Number 42 of 1999 concerning Fiduciary Guarantees, it 
is stated that Fiduciary Recipients are "individuals or corporations that have receivables whose 
payments are guaranteed by fiduciary guarantees." To qualify as a fiduciary recipient, an individual 
or business must have a legal relationship in the form of a receivable that is either owned by or is the 
obligation of the fiduciary donor. In exchange for the receivable, the recipient receives an item of 
collateral. 

Legal protection of the creditor's interest as a fiduciary provides definite provisions for creditors. 
Must include complete data arrangements in the fiduciary guarantee. Legal protection for the claims 
of creditors can be seen in Article 20 of Law Number 42 of 1999 concerning Fiduciary Guarantees, 
stating: "Fiduciary guarantees continue to follow Objects that are objects of Fiduciary Guarantees in 
the hands of whomever these objects are, except for the transfer of inventory objects that become the 
object of Fiduciary Security. The object of Fiduciary Guarantee". 

The article highlights that fiduciary guarantees have material features and adhere to the droit de 
suite (material rights that accompany their owners) principle, excluding the transfer of inventory 
objects that are subject to fiduciary guarantees. Legal protection for fiduciary donors prohibits them 
from transferring, mortgaging, or leasing non-inventory objects that are the subject of fiduciary 
promises to third parties without the recipient's prior written consent. Will impose criminal sanctions 
of Rp. 50,000,000-, and one of the parties is aware that there is no fiduciary guarantee agreement, then 
that party must serve a minimum of 1 year and a maximum of 5 years in prison and pay a minimum 
of Rp. 10,000,000- and a maximum of Rp. 100,000,000- in fines. 

The purpose and objective of the fiduciary guarantee agreement for the legal protection of creditors 
is to provide them with special or priority rights to collect debts from the debtor. 

UUJF endorses the principle of registering fiduciary promises in accordance with the principle of 
ensuring legal clarity. It is anticipated that the registration will provide legal certainty to fiduciary 
donors, beneficiaries, and third parties. 

Creditors and debtors often enter into guarantee agreements in order to bolster the creditor's 
position and bind third parties once the arrangement has been registered. All promises made in the 
fiduciary guarantee deed (which, as per Article 13 paragraph (2) b, are entered in the register of the 
Fiduciary Registration Office) bind third parties and must be registered in the register of the Fiduciary 
Registration Office, which includes the guarantee bond. 

The foregoing synopsis shows that the fiduciary guarantee Act protects both the fiduciary recipient 
and the fiduciary provider who are participants to the fiduciary guarantee agreement. If the guarantor 
defaults, the collateral object will not be given preferential rights over the guarantor's receivables 
under the UUJF or the droit de suite principle, and the guarantor's receivables will be subject to the 
droit de suite principle as applied to collateral objects. The principle of publicity in a fiduciary 
guarantee agreement will inform third parties about the fiduciary object. 

As required in Article 11 of the UUJF, fiduciary promises must be recorded. With this registration, 
UUJF satisfies the concept of publicity, which is one of the fundamental elements of the law governing 
material guarantees. This provision ensures that any items presented as evidence belong to the debtor 
or fiduciary donor and provides notice to any third parties who may have a claim to them. 

The Fiduciary Registration Office was established for the first time with jurisdiction over the entire 
territory of the Republic of Indonesia to handle the registration of fiduciary guarantees. This office 
operates under the auspices of the Ministry of Justice and Human Rights of the Republic of Indonesia. 
Legal protection and the interests of creditors in the UUJF can be seen in Article 20 UUJF: 
"Fiduciaries continue to follow objects that are objects of fiduciary guarantees in the hands of whoever 
the objects are, except for the transfer of these objects, except for the transfer of inventory objects 
which are objects of fiduciary guarantees". 

For all the actions and omissions of the fiduciary giver, the fiduciary recipient, based on the 
negligence, is not responsible, as referred to in Article 24 UUJF: "The Fiduciary Recipient shall not 
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bear any liability for the consequences of the actions or omissions of the Fiduciary Giver, whether 
arising from a contractual relationship or arising from an unlawful act in connection with the use and 
transfer of objects that are objects of Fiduciary Collateral". 

B. Regulation of Fiduciary Guarantee Rights in Indonesia 

The legal arrangements for guarantees are contained in Book II of the Civil Code and outside the 
Civil Code. Book II of the Civil Code regulates legal rules and provisions closely related to the law 
of guarantees, such as Articles 1150, 1161, and 1162 to Article 1232 of the Civil Code concerning 
Pawn. The legal provisions of guarantees outside the Civil Code include: 

a. Law Number 5 of 1960 concerning Basic Agrarian Laws 
b. Law Number 4 of 1996 concerning Mortgage Rights 
c. Law Number 42 of 1999 concerning Fiduciary Guarantees 
d. Book II of the Civil Code on Materials. 

Collateral guarantees the fulfillment of obligations valued in money arising from a legal 
engagement. A guarantee is everything the creditor receives and submits to guarantee debt in the 
community. In the Law of Guarantees, it is known that there are guarantees in general and in particular; 
guarantees, in general, are guaranteed arising from the law, while guarantees, in particular, are 
guarantees arising from an agreement, both in the form of material agreements and individual 
agreements main agreement. With general guarantees, the guarantee law has protected the form of 
guarantees to creditors to repay debtors' debts. However, guarantee agreements are often made in the 
form of material and individual guarantees in practice to provide a sense of security. 

The development of national law, especially in Indonesia, can be observed from the Legislation - 
Invitation. It is due to the consideration of legal needs. The legal construction in the fiduciary 
guarantee agreement is a breakthrough in making movable objects as collateral without needing to 
hand over the object to the creditor physically. The legal structure of a fiduciary guarantee institution 
is in the context of providing guarantees for debts, not intended to transfer a property right to collateral. 
Article 1131 of the Civil Code states, "All objects of the debtor, movable and immovable, both existing 
and new will exist in the future, become dependents for all individual engagements". Based on the 
provisions in the article, a debtor is guaranteed to each of the debtor's assets creditors, but this article 
does not provide a strong position for creditors.. 

IV. Conclusion 

Legal protection for the interests of creditors as fiduciaries is to provide definite provisions for 
creditors and complete data arrangements that must include in the fiduciary guarantee. Legal 
protection for the claims of creditors can be seen in Article 20 of Law Number 42 of 1999 concerning 
Fiduciary Guarantees, which states, "Fiduciary guarantees continue to follow objects that are objects 
of fiduciary security in the hands of whomever the thing is, except for the transfer of inventory objects 
that are objects of collateral fiduciary. The legal arrangements for guarantees are contained in Book 
II of the Civil Code and outside the Civil Code, such as Law Number 42 of 1999 concerning Fiduciary 
Guarantees and Law Number 4 of 1996 concerning Mortgage Rights. Thus, Law Number 42 of 1999 
concerning Fiduciary Guarantees to protect Banks (creditors) and customers (debtors) needs to be 
revised so that there is legal certainty for the interests of the bank (creditors) as fiduciary givers to 
customers (fiduciary recipients). Such as Articles 1, 7, and 9 of Law 42 of 1999 concerning Fiduciary 
Guarantees.  
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